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UNIVERSITY OF MSSOURI

LAW SCHOOL FOUNDATION

When the University of Missouri [Columbia] Law School Foundation was
established as a pro forma corporation on April 17, 1928, its stated purpose
was as follows: "The corporation is formed for the purpose of promoting
and furthering legal education in the State of Missouri. It proposes to ac
complish its objects by establishing an endowment and foundation for pro
moting the interest and welfare of the School of Law of the University of
Missouri [Columbia], and for aiding and extending the work and activities of
said School of Law."

Law School Foundation support of the Dean and Faculty of Law has been
of significant help in certain areas where public funds have been unavailable
or inadequate. The following are some of the Foundation's programs.
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p"i°r 'h* American law Schooli held each year thortly after
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•>". •"•honx^ the exp.ndi.ure«ff r A Jmi' «•«» rwwoiiiiofi n«i •uinorizeo ine exDencof up lo (4.500 for up to five $900 summer faculty followshipt, with no itringt «tlachcd. Two
wmmer, but with a larger (acutiy and no significant inc'.k'®* *" • 'TPiiai lummer, Dui wiin a larger faculty and no significant increase
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Irtil^Of'bSTvV 1? does lenal research (or law review
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_ ..... ............ wi E^u•l«ole Kcmeoies ana Kestiiuiion f2d ed. 19,
Four^ation summer (ellowship helped give him the released lime he needed (or
significant contribution lo legal scholarship. neeoeo lor very
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obpoctlves public funds, or (or other purposes consistent with Foundation
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s IS ?" T " V. ' J® of tha Foundation for a faculty achievement program. TheFoundation Trustees will determine this fall the particular program under which excep ior^el
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In subsequent issuesof the Missouri Law Review other Law School Founda
tion programs will be described.

Mail your gift, large or small, lo:
University of Missouri Law School Foundation
School of law, Tato Hall
University of Missouri—Columbia
Columbia, Mo. 65201
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THE MODERN CRIMINAL CODE FOR MISSOURI
(TENTATIVE DRAFT)—A CHALLENGE

FULFILLED AND THE CHALLENGE
PRESENTED

JOH^ C. Danfortii**

Let's have a rule

Which deals to crimes an equal punishment:
Not tortures with the horrid lash for faults
Worthy a birchen twig.

Hor. Sat. 1.3. 117-19.

The concept that the punishment should fit the crime is a simple
one shared by both the layman and the lawyer. The concept becomes
difficult in application, however, for it must be determined what acts
are to be proscribed and what the consequences are to be for committing
them. Our notions of fair play and due process also require that all pro
scribed acts and the penalties for committing them be well-defined and
adequately publicized so as to provide notice to those who must regulate
their conduct accordingly. Yet, the criminal laws of Missouri sometimes
fail todefine the prohibited acts in a readily comprehensible manner. What
ismore, the overall statutoryscheme of punishment is tmeven. Occasionally,
the person acting immorally may be punished only if charged and con
victed of an offense enacted to regulate unsocial conduct of lesser or greater

•Editor's note: This issue went to press before the Proposed Code was
finalized. Possibly, there will be minor v.iriations between the Proposed Code
as presented in this symposium and the Proposed Code that is eventually ap
proved by the committee. Three pans of the symposium, relating to seiucncing,
offenses against the person, and offenses against public order will appear in a
future issue of the Missouri 1.aw Revikw. „ ,

••Attorney General of Missouri: A.B. Princeton University, 1958: B.D. Yale
Divinity School, 1963; LI..B. Yale Univenity. 1963.
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importance. Too frequently, acts made criminal do not reflect present-day
thoughL

Deficiencies in the criminal laws of Missouri are directly related to
tlie antique framework of those laws. Many of the present statutes are
the same as, or slight variations of, those enacted in 1835, fourteen years
after Missouri achieved statehood. With few exceptions' there has been
little or no effort to improve the substantive criminal law in this state.
To be sure, the antique structure has been embellished from time to time
but, with the exceptions noted, only by ad hoc response to specific
problems. There has been no attempt systematically and comprehensively
to revamp the basic structure of the substantive law to promulgate an
integrated and understandable criminal code.

There is a compelling need, which has been seen for some time,®
for the enactment of a truly comprehensive and unified criminal code
for this state. That is not to say that the Missouri legislature should be
faulted for not having reworked the criminal laws into such a code. What
was clearly required to meet the need was a special project concentrating
the efforts of those particularly involved with the criminal law. The
Modern Criminal Code for Missouri (Final Draft 1973) was produced
in just such a mpnner.

In the Omnibus Crime Control and Safe Streets Act of 1968.' Con
gress established the Law Enforcement Assistance Administration (LEAA)*
and made federal funds available to the states for law enforcement pur
poses and related projects.® The Missouri Law Enforcement Assistance
Council (MLEAC)® was created to administer the allocated LEAA funds.
There is a lively competition among the various governmental bodies
involved in the criminal justice system—courts, police, correctional insti
tutions, juvenile services, and others—for these funds. The office of the
Attorney General of Missouri has also obtained LEAA funds for various
programs and purposes. Early in 1969, it was decided that this office would
submit a proposal to the MLEAC for a planning grant to fund a project
that had as its objective a thorough revision of the substantive criminal
laws of Missouri. The project was to be accomplished in two stages: the
first stage would entail study of existing laws and evaluation of needed

1. The exceptions include the Seah'ng Statute, §§ 560.15G-.I6I, RSMo 1969;
the Mental Responsibility Law. §§ 5.'>2.010-.080. RSMo 1969; and the Drue
Regulations Law, §§ I95.0I0-.270. RSMo 1969.

2. That reform is needed is clearly indicated by the work of the American
Law Institute in its Model Penal Code, a work that is providing the basis for
substantive criminal law reform in several states. See Wcclisler, Codijication of
CTiminal Law i»i the United States: The Model I'etial Code. 68 Colum. L. Rev.
H25 (1968).

S. 42 U.S.C. §§ 3701-95 (1970).
4. Id. § 3711 (a).
5. See generally Omnibus Crime Control and Safe Streets Act of 1968, 42

U.S.C. §§ 3701-95 (1970).
6. For basic information concerning the MLEAC, see Dep't. of CoNfNfUNixY

Affairs, The Missouri State Governmental Services Catalog 136-37 (1970).
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changes; the second would involve the drafting of a modern criminal
code. Although the difficulties that had beset revisers in other plates were
recognized at that time,' it was anticipated that Missouri revisers could
use other state codes as examples so that the time required foj the com
pletion of each stage would be approximately one year. The project budget
submitted with the proposal estimated expenditures at less than $20,000,
including state contributions. As it turned out, the project has consumed
the energies of the revisers for roughly four years and a considerably
greater amount of money than originally anticipated.®

As proposed, the project was to be implemented by a committee that
would be representative of all phases of law enforcement: the judiciary,
police agencies, tlie prosecuting attorneys, defense attorneys, the Depart
ment of Corrections, the office of the Attorney General, and the legisla
ture—at least one Democratic and one Republican legislator would be
appointed to the committee. That idea was followed in selecting the
original 13 members of the committee and necessary replacements. Two
years into the project, the committee had refined its work and procedures
to the point where it was felt desirable to increase its size substantially.
The general principles and sentencing system that are common to the
entire code and supply a urfifying structure had been completed, so that
the risk of becoming mired in endless argument due to a greater number
of drafters had been reduced. Further, with an increased membership,
additional subcommittees could be created so that the many subjects to
be treated could be handled more quickly.

At tlie time of the proposal, although firmly convinced that the
substantive criminal law of Missouri had to be reformed, I was personally
awed by the amount of effort it would take to complete the project.
Now that I have had the chance to see the committee in action and
review the minutes of its meetings, my awe is all the greater. Judge
Norwin D. Houser, as chairman of the committee, had what must have
seemed a Hcrculean task in keeping the work flowing and not allowing
the meetings to degenerate into futile argument. Those duties he per
formed with remarkable skill. The four reporters, all law school professors,
who served the committee and whose responsibilities included initial
drafting, received meager recompense for their labors. Surely, the entire
summers and leaves of absence from employment they spent on drafting
and other committee work indicate a devotion to the project that money

7. For a discussion of the problems of revision in Kansas, whose "criminal
code" also was basically derived from the Missouri statutes of 1835. see wilson
New Dottles for Old Wine: Criminal Revision in Kansas. 16 Kan. L. Kev. sbs

'̂̂ ''̂ 8. Roughly J28,000 was spent by the committee during the first two yean
of the project. The last two years of the project required somewhat greater
expendiiiircs because additional reporters and research ussistants were employe
and there were more frequent meetings and disbursements for materiaU. t^om-
mittee members kept records of the hours they spent on the project so that
tlic time could be considered in determining the states contributing funds.
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could not buy. That devotion was obviously shared by the members of
the committee, who gave freely of their time and services. The things
to be said in praise of each of the drafters of the Missouri code are so
many that one does not know where to begin or end. Therefore, I will
but personally thank each of them for meeting the challenge with an
unswerving vigor and for a job well done.

Nevertheless, the Missouri code will be worthless unless it is adopted
by the legislature. It is true that members of the legislature served on
the drafting committee and, for that reason as well as because of the
code's obvious merits, one would hope that the chances of the code being
enacted are great. But with the support of all organizations involved in
the criminal justice system as well as other legal groups, the odds that
the code will meet the approval of the legislature become much more
favorable. So that is my challenge to you—to speak out in favor of the
code and elicit support for its enactmenL

INTRODUCTION TO A SYMPOSIUM ON THE
PROPOSED NEWANDMODERN CRIMINALCODE

FOR MISSOURI

Judge Norwin D. Houser*

I. The Old

A. In General

The basic criminal code of Missouri was enacted in 1835.' The exist
ing statutes imposing criminal penalties consist of what may be designated
loosely as the code" (title XXXVIII, chapters 556-64, both inclusive, in
491 separate sections) plus literally hundreds of penalty sections in special
statutes scattered through the four volumes of the official 1969 Missouri
Revised Statutes and supplemental laws. The code contains many re
dundancies, inconsistencies, and .needless distinctions and refinements. The
language ofmany sections is insufficient to notify the citizen what conduct
is subject to criminal penalties, or lo provide the courts with adequate
guidelines and standards. Missouri criminal law may fairly be characterized
as an accumulation of ad hoc responses to the conceived needs of the mo
ment, enacted at different times by different legislatures without regard
tothe development of a systematic, orderly, and consistent body ofcriminal
law.

'Commissioner of the Missouri Supreme Coiin; Cliairnian, Committee for a
Modern Crmiinal Code; A.B. University of Missouri-Columbia, 1929: LL.U. Uni-
vcrsuy of Missouri-Columbia, 1931.

1. RSMo 1835. at 165.
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B. Penalties

Penalties in the current Missouri criminal law reflect the scars of ad hoc
development. Some penalties are disproportionate to the seriousn"ess of the
offense; some are too severe, while others are too lenient. When, a^ various
sessions, the legislature created new crimes or brought new fields of human
activity under expanding governmental control, the legislators gave little
consideration to the severity of the penalties prescribed for the new of
fenses in comparison with the penalties imposed for other offenses of like
gravity. Consequently, penalties for similar offenses sometimes vary greatly.
For instance, willfully setting fire to any woods or to crops of another
whereby any damage is done is a gjraded felony with a maximum penalty
of5 years' imprisonment in the penitentiary,^ whereas willfully setting fire
on any woodlot, forest, or growing vegetation on the lands of another is a
misdemeanor with a maximum penalty of 1 year in jail.^

The penalties for some nonviolent, nondangerous crimes involving
property damage or loss are greater than those for serious crimes against
persons. Thus, stealing a domestic fowl in the nighttime from the messuage
of another or stealing a dog, goat, or hog (re^rdless of value) carries a
maximum penalty of 10 years in the penitentiary,* whereas assault with
intent to kill or to do great bodily harm without malice aforethought or
with intent to commit robbery, rape, or some other offense, is punishable
by imprisonment not exceeding 5 years.®

C. Mens Rea

The present criminal law, much of which is written in archaic 19th-
century legalese, is a patchwork ofdefinitions, proscriptions, and sanctions.
Numerous terms are used to describe the required culpable mental states
or "mens rea." The meaning of these terms may vary from crime to crime.
The existing code proscribes acts done corruptly; deliberately; falsely:
feloniously; fraudulently; intentionally; knowingly: knowingly and will
fully: maliciously; negligently: on purpose and of malice aforethought; pre-
meditatedly; unlawfully; willfully, willfuly and corruptly; willfully and
maliciously; willfully and maliciously or cruelly: willfully, maliciously or
contemptuously; willfully or negligently; wrongfully; and wrongfully and
negligently. Rarely do the statutes define these vague adverbs; instead,
literally dozens ofjudicial decisions have been required to construe and de
fine them. Many statutes fail to mention any culpable state of mind neces
sary for conviction, without making clear that the mere performance or
nonperformance of the act in question is criminal regardless of the actors
state of mind.®

2. § 5G0.590, RSMo 1969. Unless otiiewise indicated, all section citations
hereinafter refer to Missouri Revised Statutes. 1969.

3. § 560.580.
4. § 560.161.
5. § 559.190.
6. S/rc,ff.g.,§ 563.170 (bigamy); § 563.220 (incest).
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D. Obsolete Provisions

Criminal prohibitions relating to a bygone age remain on the books.
Section 565.420 makes it a misdemeanor for the driver of a stage, coach,
wagon, omnibus, or hack to be intoxicated to such a degree as to endanger
the safety of any person therein. (Evidently it was not considered offen
sive fora hack driverto be intoxicated shortof that degree). Section 564.330
requires that from November througli Marcli every electric streetcar shall
be provided, at the front end, with a screen that shall protect the driver,
motorman, and gripman from wind and storm. Section 563.320 prohibiu the
keeping of a male horse or jack for teasing or serving mares within 300
yards of any school house, college, or church. Section 563.410 provides
penalties forplaying cards formoney, thereby criminalizing innocent social
cardplaying for small stakes.

II. The New

A. In General

Forsome time the criminal law of Missouri has needed comprehensive
revision.' After four years of work the Committee for a Modern Criminal
Code has completed a tentative final draft of a proposed new and modern
criminal code for Missouri.

Early in its work the committee decided not merely to patch up the
existing code piecemeal, but ratlier to draft an entirely new and modern
criminal code, retaining the good of existing laws, modifying or rewriting
provisions susceptible of improvement, deleting undesirable or antiquated
provisions, and adding new provisions considered necessary and proper for
the protection of the public and the intelligent application of the criminal
law to the Individual. In the process, the committee has considered the
existing criminal laws of this state, the Model Penal Code, the modern
cTiminal codes lately enacted by or proposed in a number of the states, and
the Proposed Federal Criminal Code.

The work product of the committee will be proposed as a new Title
XXXVIII, in 23 chapters, consisting of only 238 sections. The hundreds of
special statutes imposing criminal penalties presently scatter^ throughout
the revised statutes will not be lifted from their present locations and col
lected as a special chapter under Title XXXVIII. They will remain where
noi\r found. In the Interest of uniformity and essential justice, however,
these offenses outside the code are assigned classifications; persons convicted
of such offenses will be subject to the dispositions authorized by the code.

In many Instances, the Proposed Code consolidates similar offenses.The
35sections of the present code relating to gambling have been reduced to
12.® The proposed section on aiding escape from confinement combines six

7. See (lunvald. Criminal Law in Missouri—The Need for Revision. 28 Mo.
L. Rev. 521 (1963).

8. Prop. New Mo. Crim. Code §§ 17.0I0-.120 (1973).
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present sections and replaces six others,® and broadens the coverage on this
crime. The proposed sections on official misconduct'" replace-18 present
sections, now scattered throughout the code. Many existing sections have
been rewritten to clarify meaning. Definitions have been included that
sharpen and add certitude. In some cases the scope of crimes has been
broadened, or entirely new criminal offenses created, to meet the needs of
society under modem conditions.

The Proposed Code Is written In broader, more comprehensive
language than is the old. It undertakes to define specific offenses In un
derstandable, everyday English. Obsolete language suchas "carnally knows."
"ravishes," and "premeditatedly"Isdropped.Technical language isavoided.
Where special terms are necessary, they are given a definite legal meaning
couched in layman's language. Unnecessary verbosity Is eliminated. Con
cise language has been the committee's goal.

B. Penalties

The Proposed Code corrects many of the inequities and excesses
of the existing criminal law by adopting a system of classification that
separates crimes Into sentencing categories, with an uncomplicated range
of penalties assigned to eacH category. Each offense is graded according to
its seriousness and placed In one of the categories, thus reducing the num
ber of different penalties, lessening the possibility of inconsistent penal
ties, and providing a more logical and humane system of criminal justice.

The Proposed Code relieves juries of the responsibility of fixing the
punishment; it vests that power exclusively in the trial judge. The proposal
to let the judge fix the punishment Is calculated to result in more uni
formity in sentencing, to enable the sentencing authority to obtain com
plete background information on the convict so that the punishment may
be better tailored to fit the crime, and to serve the best interests of the
community and the individual If rehabilitation is in prospect.

The committee is not recommending one way or the other on the
controversial issue of the death penalty. The committee, however, has
prepared a draft providing for the death penalty in certain cases; one
whidi the committee believes meets the constitutional requirements of
Furman v. Ceorgia.^^ It imposes the death penalty mandatorily where the
defendant Is guilty of capital murder (which can result only from an In
tentional killing), is over seventeen years of age, and one or more of the
following factors Is charged and proved: the defendant procured the
commission of the murder by payment or promise of payment of anything
of pecuniary value; the defendant by his own act committed the murder
as consideration for the receipt of anything of pecuniary value; the de
fendant by his own act committed the murder during the commission or
attempted commission of arson, rape, sodomy, robbery, burglary in the

^

9. Prop. New Mo. Ckini. Code § 20.210 (1973).
10. Prop. New Mo. Crim. Code §§ 20.320. 21.0'10 (1973).
11. •108U.S. 238 (1972).
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first degree, kidnapping, or escape from custody or confinement: for the
purpose of preventing identification or apprehension of the defendant
or another as a participant in the felony being committed or attempted;
the defendant by his own act committed the murder for the purpose of
preventing the victim from giving testimony; the defendant by his own
act committed the murder while serving a term of imprisonment of more
than ten years or for life.

C. Mens Rea

The new code requires that criminal liability be based on conduct
that includes a voluntary act or the omission to perfonn an act, thus stat
ing the accepted proposition that an "act" is an essential component of
criminal liability. For an accused to be guilty of an offense he must have
acted with (1) purpose. (2) knowledge, (3) recklessness, or (4) criminal
negligence," unless the offense is an infraction (a minor offense, newly
created) or the legislative intent to dispense with a mens rea requirement is
clear." Each of tije four culpable mental states is carefully defined and its
application specifically delimited.'* These four basic mental states cover
most of those needed as well as most of those now described by the wide
variety of terms employed in theexisting statutes. Under the Proposed Code
it will be easy to ascertain what culpable mental state, if any, is an element
of a given offense. The necessity for extensive judicial interpretation of
statutory language prescribing the mens rea will be minimized if not
entirely eliminated.

D. The Personnel

The Committee for a Modern Criminal Code as constituted in Octo
ber, 1969, consisted of the following persons; Chairman, Judge Norwin D.
Houser; Vice-Chairman, Hon. Donald J. Murphy, Judge of the Circuit
Court of Jackson County; Senator Donald L. Manford; Senator Ronald
L. Somerville (now Judge of the Missouri Court of Appeals and a con
tinuing member); Representatives George E. Murray and James E. Spain;
Prosecuting Attorneys Frank Conley and Byron L. Kinder (now Judges of
tlie Circuit Court and continuiiig members); Prosecuting Attorneys Gene
McNary, James Millan and John Crow; Professor Joseph Simeone (now
Judge of the Missouri Court of Appeals and a continuing member); Hon.
Orville Richardson (now Judge of the Circuit Court and a continuing
member); Hon. Nonnan S. London (a practicing attorney in St. Louis),
and Hon. Manford Mater (Attorney for the Kansas City Board of Police
Commissioners). During the first three years of tlie committee's existence
the following members were obliged to resign for various reasons; Senator
Manford, Representative Spain and Mr. Crow. In the Fall of 1971, At
torney General John C. Danforth appointed the following new members to

12. Prop, New Mo. Crim. Code §§ 7.020-.(W0. Comment (1973).
IS. Prop. New Mo. Crini. Code §§ 7.060-.070 (1973) defines these tenns and

explains their application.
H. See text accompanying note 12 supra.
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the committee: Hon. Theodore McMillan (now Missouri Court of Ap
peals Judge); Hon. Frank Cottey, Circuit Judge for the Fint Judicial
Circuit (since resigned): Senator Ike Skelton; Senator Paul t. JJradshaw;
Representative Harold Holliday; Representative Robert O. Snyder; Repre
sentative Harold L. Volkmer; Jackson County Judge Harry Wiggins (now
General Counsel of the Public Service Commission); AssistantAttorney Gen
eral Gene Voights; Prosecuting Attorney Harold Barrick (since resigned);
Prosecuting Attorney David Dalton; Hon. Curt Vogel and Hon. Raymond
R. Roberts, practicing attorneys in Perryville and Farmington, respectively.
Messrs. Frank Kaveney and D. Brook Bartlett have made contributions to
the effort.

The committee has been assisted by four reporters; Professors Edward
Hunvald, Jr., and Gary Anderson, of the School of Law at Missouri Uni
versity-Columbia, and Professors Gene Schultz and Alan G. Kimbrell, of
tlie law faculty of St. Louis University. Research has been conducted by
law students under the direction of the reporters.

E. The Modus Ol)erandi

The work of the committee has been accomplished in the following
fashion. Subcommittees were assigned specific topics. A reporter was as
signed to each subcommittee. After reviewing existing Missouri statutes,
reading all available literature on the subject, consulting and reviewing the
Model Penal Code, modem criminal codes lately enacted or proposed in
sister states, and the Proposed Federal Criminal Code, the reporter pre
pared a proposed draft on the assigned subject. The subcommittee studied
the proposal, met with the reporter and accepted, rejected, or revised the
text, and made its recommendations to the full committee, which in turn
accepted, rejected, or revised the product of the subcommittee. The whole
Committee, meeting in approximately monthly sessions, sometimes con
sidered as many as four or five drafts before finally adopting a tentative
final draft. The committee secretary, Gary Anderson, prepared extensive
minutes of each meeting of the full committee to assist reporters in re
drafting and to provide the General Assembly and courts with the under
lying committee action on various sections of the Proposed Code. The
reportei"s prepared extensive comments following sections of the text, re
citing the history and explaining the source and reasons underlying the
text as written. After the Proposed Code was prepared in tentative final
draft form it was thoroughly reviewed in several sessions of the whole
committee, which made appropriate changes and approved the final draft.

F. Presentation to the General Assembly

The final draft was ordered published for distribution to the judiciary,
the bar, and interested organizations and groups for review and criticism.
After the committee makes all changes deemed "advantageous, the final
draft will be incorporated in a bill for presentation to the 87th Session of
the Missouri General Assembly.
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The commiliee has wrought a valuable resiniciuring and rewriting of
the criminal code of Missouri. Enactment by the General Assembly will
give to the courts, prosecuting attorneys, defense counsel, and law enforce
ment agencies a more practical, enlightened, understandable, and en
forceable body of criminal law with which to work. It is said that the
largest room in the world is the room for improvement: as the Proposed
Code is submitted to the judiciary, the bar, and the public for examination
the committee welcomes constructive criticism and suggestions for im
provement to the end that the bill finally adopted by the General Assembly
will reflect the best system of criminal laws of all the States.^®

15. The following states have recenily enacted modern criminal codcs; Colo
rado (1972), Connecticut (1971), Georgia (19C9), Idaho (1972), Illinois (1962),
Kan&as (1970), Kentucky (effective 1974). Louisiana (1942), Minnesota (1963).
New Mexico (1963), New York (1967). Oregon (1971), and Wisconsin (1956).

.V

SEXUAL OFFENSES UNDER THE PROPOSED
MISSOURI CRIMINAL CODE ----

Orville Richardson*

I. Introduction

The present Missouri law as to sexual offenses is partly statutory,
mostly decisional, and entirely in need of revision and reform. The statutes
are scattered instead of brought together in one comprehensive, coherent, ^
and consistent code of conduct. Many have not been altered in any
essential detail since first enacted almost a century and a half ago.' Thus,
they reflect none of the iremendous changes that have taken place in
sexual mores, attitudes, and behavior since then. Since Missouri entered
tlie Union we have vastly increased our store of knowledge about sexual
conduct and methods of dealing with offenders. Sexual psychopath laws
are society's only attempt to utilize that knowledge for the purpose of
treating sex offenders,- and many"psychiatrists and criminologists agree

'TliatTuclTlaws have'beefTinisefable failures.
Those sex crime statutes that are obsolete anr! tpMnm hy prnsprn-

bescrapped. Most of them abound with archaisms, euphemisms
and emotionally charged^ words such as "ravish,"'"carnal knowledge,". .
"defile," "debauch," "concubinage," and "abominable and detestable crime
against nature." Some statutes are so incomplete or uncertain as to be
subject to serious constitutional objections on void-for-vagueness grounds.
Others may be invalid insofar as they overreach any permissible legislative
mark or penalize conduct wholly incapable of equal enforcement. Although
some—depniteness and limitation has been attainetj^ through judicial
construction, the law ought to be readily found in statute books: finding
it ought not require laborious sifting tlirough mounds of moldering
buckram.

•VVashington Universiiy, A.B. 1929, M.A. 1950. J.D. 1933. Circuit Judge.
St. Louis County. Missouri.

1. "The details of our current law of sexual offenses were worked out in
the late middle ages, and since shortly after this country had heeti settled, the
law of sexual offenses niidcnvcnt virtually no further change, except as to pro
cedural details and punishments." G. Muei.ler, Legal Recui.ations of Sexual
CoNDUcnr 16 (1961). The major sex offenses were punishable in ecclesiastical
courts becausc crime was equated wiih sin. Id. Many such laws became unen
forceable for lack of popular support. They have not been changed by the
legislature in many states because

— tfie good people . . . speaking through their legislatures, are as yet
unwilling to grant sexual liberties to their neighbors which, at least
according to Dr. Kinsey, they allow themselves.

Only an intellectually numb person can still maintain that the criminal
law, with the traditional means at its conunand, can enforce the sexual
standard which it endorses, h caiuiot. ami we must face the fact.

Id. at 17.
2. See §§ 202.700..770. RSMo 19G9. See generally fi. ICarpman, The Sexual

Offender and His Offenses (195-1): Slough & Schwinn, The Sexual I'tychopoth,
19 U.K..C.L. lUv. 131 (1951).

(371)
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Bui all of these deficiencies could continue to be wearily womed with
as they have been for decades. We could go on forever talking in hushed,
shocked tones about "lurking sex fiends," joking about the gay set, and
increasing the "age of consent" in the blind belief that we are propping
forbidden fruit higher away from our children. Wc could kee|> hiking
penalties higher upon the sodden supposition thai longer isolation of
the few offenders who are caught, convicted, and incarcerated will either
reform thera or deter others. i

The fundamental inadequacy of the Missouri law of sex offenses >
is the monolithic character of the major crimes of rape, sodomy, and child |
molestation, all of which carry extremely severe punishment.® What is

""needed is a splitting of these offenses into a number of separate crimes
according to logical differentiating facers that perroit appropriate.grading
of the penaltiesrAs the law now stands, it is unjust to tlie individual
offender, and only the legislature can remedy that injustice. Moreover,
current law fails to serve the best interests of society. There is no deterrence,
and no rehabilit^tipn. Those few who are punislied arc dealt with cruelly,

"to the satisfaction of no one except a shrinking frenetic fringe of maniacal
moralists. • '

An unjust law will not be enforced. The public is loath to report,
police to arrest, prosecutors to pursue, jurors to convict, and jujlgcs to
sentence offenders. One reason is that the statutory definitions of these
crimes and their heavy punishment make no allowance for innocenLintgnt,
consent, ages of maturity as distmpuished-from. a_sJngl£..I!age._yf. consent."
mistake as to the age of the victim, or immaturity.pf thg_accused.

Unenforceable and unenforced laws lead to disrcspect for law in
general. Vicious side effects develop, including blackmail, commercialized
vice, police corruption, and brazen law violation. Uneven and discrimi
natory enforcement follows. The sex deviate is driven underground and
into houses of male and female prostitution. .The few who are caught are
branded as "rapists" or "sodoniists" and sent away to prison to enjoy their
perversiQns._^¥ith odijrs_depri^d_of heterosexual outlets. Tlie many who
escape prosecution lead uneasy lives of fear, ev.isioii, and C[ui^

"nrfiF^I'Top^cffTfissouri Criminal Code^ offers only a partial solution,
and one within the grasp only of the legislature.® The larger part of

3. See § 55D.260, RSMo 19C9 (rape); §§ 5C3.230 (sodomy) & .160 (child
molestation), RSMo 1060.

4. The Proposed New Missouri Criminal Code [hereinafter referred to as
the Proposed Code] was drafted over a period of four years and completed in the
late suiniiitT of 1973 by the Comiiiiiiec for a Modfrii CriniiiKiI Code [hereinafter
rclcrrcd to as the comniiitecj wliose composition and work in general and in
certain specific arca» is dcscribi-d elsewhere in this symposium.

5. The task is "primarily and properly the job of legislators, not judges."
Rodell, Our Unlovable Sex Lotus, Tkans-Action, May I9G5, at 36. 38. Missouri's
sodomy siatuic. amepdcd-only-oiicc^iiice-engcied in 1B25. is a remarkable exajiiplc
of an inadequate definition by judicial decisioti held consiiiiilioiintly certain he-
cause of wliat the courts have aildcd to it over a century and a halC. State v. Craw
ford. 478 S.VV.2d SH (Mo. 1972).
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needed reform must come through education, acculturation of offenders,
ilie application of medical and social sciences to the problem, and, more
than anything else, more understanding and tolerance of all of the diverse
minorities tha^make up our society.

II. Metiiodoi,ocy and General Arrangement

Chapter 11 of the Proposed Code, entitled "Sexual Offenses," is a
pan of article IV, which also includes crimes against public decency and
the family. It defines and deals wiih offenses involving four types ofsexual
conduct: sexual intercourse (rape and related offenses): deviate sexual
intercoune (sodomy and related offenses): sexual abuse (touching for
the purpose ofarousing orgratifying sexual desire); and indecent exposure.
Other sex-related offenses are covered elsewhere in the Proposed Code un
der more appropriate classifications of the interests sought to be protected.
For example, bigamy, incest, and endangering the welfare of a child (now
"contributing to the delinquency of a minor") arc basically offenses against
the family and-are^so classified in the Proposed Code.

^he committee adhered as closely as it could to its avowed policy
of cnrnmallFirTg only tharcoh which a ve^jubstantial number of
Missourians today consider either to endanger or harm signific.int, legally
protected individual and social interests. Jn the field of sexual offenses,
as in a few other areas, special protection was extended to those incapable
of mature judgment or so incapacitated as to be..incapable of making
decisions for themselves. The cominiuee.jlit^not vindertakc_ to .writ^a
moral code.® It sought and found yalid_secuLar-aitns_iii--SupporL-of-its

6. The authors of the Model Penal Code said of their^minal efforu:
The Code does not attempt to use the power of the state to enforce
purely moral or religious standards. We deem it inappropriate for the
government to attempt to control behavior that has no substantial sig
nificance except as to the morality of the actor. Such matters are best left
to religious, eclucational and oilier social influences. Apart from the qucj-
tion of constituiionality which might be raised against legislation avowedly 1
commanding adherence to a particular religious or moral tettet, it mubt
be recognized, as a practical matter, that in a hctcroRciieous coniiiuitiiiv /
such as ours, different individuals and groups have widely divergeiu views j
of the seriousness of various moral dcrcliciions.

Model Code § 207.1, Comment (Tent. Draft No- 4. 1955). This view
point represent only one side of the hii;hly controvcrsiaf^ibjcct of the
nroDcr relation of law lo morals. The debate began in the IiJili centur)' with
tlie treSs'of J.'MtLLrON Liuerty (1859) and Stei-uen. Liberty. Equality and
yRATtRNiTY (2d cd. 1874). It was re-stimulated by the English Committee on
Homosexual Offenses and 1'hostitution, Rei-okt, CMDN. "ko!'
Sir Patrick Devlin replied in his lecture on "The r.nforcciiient of Morals (IJjJ),
later published in book form under that name in 1965. F. Devlin, I he ENtOKCt-
ment of Morals (1965). His principle opponent for a while was Prolcssor Hart,
who took Ihe libertarian view of Mill. H. Mart, Law. Liberty and MoRAUiy
(1963): Hart, iocin/ Soliilatity and the Etifurcanetit of Moralily. 3b U. t.in. l-
Rlv 1 (19C7). See also, !!. Packer. The Limits ok the Ckimisal Sanction (!j5o):
N. Morris k C. Hawkins, Tut Honest Pomtician's Guile to Chime C"^trol
(1970V, Dworkiii, [.ord Devlin and the EnloTcejtient uj Morals, Joo
(1966); Heiikin. Morals and the Constitution: The Sin of Obscenity. 63 Colum.
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decisions to criminalize some "crimes without victims," such as gambling 'i
prostitution, marijuana use, obscenity, and consensual atlult sodomy, even |

' religious and moral tenets were undoubtedly served coinciden'tally.' I
Like all of the Proposed Code, chapter 15 was drafted upon the basic—'

assumption that by identifying and defining socially intolerable conduct and
subjecting it to legally enforceable sanctions, all interests of society v/ould
be promoted. Three questions are presented; tliey need not be answered
in a particular order. First, wliat conduct is socially intolerable in Mis
souri today?8 Second, of such conduct, which should be criminalized rather

It Ctiinittalixalion and Crimitiopenesis, 19 U.C.L.A.L,Rev. ^cJisIi. Mme on OveTeriminaliialion: /i Kefily (o Professor
Nnv ?oV7 " (1972): Ka.lish, T/,. Crhis 0/ OvcrcriminotizLor,,
no'-iix u "/ 81 YaleL.J. B3/ Kostow, The Enjorceiiieni of Morals. J9f.O Camuridce LI 174-

£"/07«m^n/ of Moralily. 81 Yale L.J. 891 (1972): Schwartz*.
CL "" f^todel Penal Code, 63 Colum. L. Rev. C69 (1963)-
Mr 4"t Crhnmogenesis: A Reply to Professor Junker, 19

41" <5 f (197^): Skolinck, Coercion to Virtue: The Enforcement ofMorals, <11 S. Cal. L. Rkv. 588 (1958). '

rr.r,r^-! wfn '"'P''"" cnforccmcnt ofmorality. The Mill Ilari-PackerSkolnik-Momj forces may invoke consiiiutional
objections iliat ^lic Enghsh Lord Devlin did not need to face. See, for example

'hat miglii be developed from ihe abortion case of Roe
US. 113 (1973) and the many decisions ii cites involving privacy

and other consiiiutional nghu. '
apparent to the Model Penal Code's reporters in

1955 ij that although law was originally called upon 10 define and punish only
clearly antisocial and dangerous condiict. it is now required to take over many
of the social controls formerly exercised by dmrches. schools, (amilics, and other
Mcial insmutions because their control has waned and become increasinely
ineffective. R. Plrkins. Criminal Law -} (2d ed. 1969). None of these institutions
seems any longer able to affect the changing morality (or immorality) of our
times, the while-collar crimes and all of the rest, indudine new attiiiides of
permissiveness about sexual freedom.

7. No one can win the argument when pitched on the plane of morals;
tne tnck is to find secular benefits that will support one side or the other Thus
those opposed to "crimes without victims" argue the practical problems stem-
min^ Irom laws against gambling, drunkenness, prostitution, etc. Olivieri L-
tinkelstein. Report on "Victitnless Crime" in New York Stale, 18 N.Y I Forum
77 1972). See also note 51 and accompanying text itifra. dealing with consensual
adult sodomy. The committee took the view that in a dcmocracv the niaioritv

_consmutional limits to enact any lawrWetheT'enforceabic
s6cietys -valucs:-Somc of thesennatteTr-wci'c toilched upon iri a symposium oh llTe—^^6(k•]••Pcnal Code. See

llenkin, supra note G; Scnwart?, jif/<rfl"ii"otc t). 1he commitiee s vicw~TnaT~tT rgiilil
reasons evch if the comiturnit/s moral or

religious beliefs happened to a^jree is put ratireT-w^r in a limcrick rerUc^d hy "
one oTine parfTfipafits in Asymposium on Afora?ify, 3-1 Am. Sf;noij\R 317 SCO
(S. 1965): '

rrhere was] the young lady named Wilde
Who kept herself quite undcfiled

Through thinking of Jesus
AntI social diseases

And the dangers of having a child.
8. Conduct "socially intolerable" varies from social culiurc to social culture

Irom time to time, and frorn place to place: it even varies within a particular
state according to social, racial, economic, and other structures. "In many states,
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than left to nonlegal social controls?® Third, what legal sanctions should
be imposed?'® Thus, to consider wltat appean to be the raosi-.critical
example, is consensual sodomy between adults not married to one another
socially intolerable in Missouri today? If so. should its practice be made
a crime? If so. what punishment or other methods of dealing witli the
crime should be adopted where violations occur?"

all sexual behavior (including fornication and in some places solitary masturba
tion by an adult^ is illegal except for face-to-face intercourse with one's spouse."
Slovenko & Phillips, Psycbosexuality and the Criminal Law, 15 Vand. L. Rtv.
797. 799 (1962). liut neither our criminal laws nor our publicly-voiced moral
codes as to impermissible conduct are obeyed by a substantial segment of society.
Kinsey reported in 19^8 as to males and in 1953 as to_fenialc» ih3i_about.(}ilC:lialf
of all_marTicd males and about one-quarter of all_maiTie2_(cmales-conimii. at
least "one adulterous a«. an^ one out oT eyerY.six_femajes who did not do so_a^
least wanted to or considered it. A. KiNsey. W. Pomeroy Jlc C. \fAi<TiN,"Sexual

'TfEHAViOR'Ti '̂TTit'E HUM AN TCIALE "585 (19-18) [hereinafter cited as Kinsey, Human
Male]; A. Kinsey, W. Pomeboy, C. Martin & P. Gebiiaiu), Sexual Bejiaviok in
THE Human 1'Em.m.e 41C, 419-20 (1953) (hereinafter ciied as Kinsey, Human I'e-
Male].1 There is a high incidence of premarital sex (fornication) in the United

• I States, even though it is prohibited, at least when indulged in "openly and
notoriously," in all but about 10 states including Missouri. Id. at 801. "The
president of a mid-western university recently remarked that three things are
essential for a happy and alert- university: parking for the faculty, athletics for
the alumni, and, most important, sex for the students." Id. at 799 n.6. It is
estimated that tliere arc about 2.COO.0OO men and l.-iOO?OiH> women who arc
exclusively homosexual in the Uin'ted States. National iNsriTtrrF of Mental
HCXCTTi7"Fi7rAiniEi'6RT~OF tiie^-wk Force on HoMosExUALm' 4 (1969): Time.
Oct. 31,"1909; at 56! Somej6"^rceni of all males have had some homoscxuaj_cgn:.
tact by age 55. Kinsey,TIumanT^ale 650-51. riifs'"irieanTTliai almost'everyone in

'iheDmted SiaVcs'could at one_nme^or another_dun'ng.lLis_Jif?J)3y.e.been convicted,
of a felony for n sexual offense or, atHeau, tjiai,everyone has violated his avowed
morale code. "Not orie Tn a million such episodes is likely to be discovered, none
ih a hundred million prosecuted." Rodell, Otir Unlovable Sex Laws, Trans-Aciion,
May 1965, at 36.

9. There are many reasons why some "socially intolerable conduct" should
not be criminalized, and, surprising enough, one is criminogenesis. Rose.
and the Causation of Social Problems, 16 Soc. Prob. 33 (1968). Labeling a person
as a "homo" or criminal sodomist will not only affect his future conduct and
condition in life but will open up other disturbing public problems of black
mail, policc corruption, and efficiency in criminal law enforcement and process
ing. Smith 8: Pollack, Less, Not More: Police, Courts, Prisons, I'tu. 1'rou., Sept.
1972, at 12; see note 6 supra and autliorities therein cited.

10. This is the most important question of all: wliai to do with the offenders.
There are some wlio ddubt the efficacy of placing a habitual sexual pervert inErisen in tlie company of others of the same sex who are simibrly inclined and

ave no other sexual outlet except masturbation. Kislier. The Sex Ojleiider Pro
visions of t)ie Proposed New Maryland Criminal Code, 30 .Md. L. Rev. 91, 95
(1970).

11. One is reminded of the multiple considerations affecting the decision
in Roe V. Wade. 410 U.S. 113 (1973) involving abortion statutes. Much of any
code of sexual offenses is an "inevitable fusion of secular law and religious
belief." P. CEunARO, J. Cacnon, W. Pomeroy & C. Christenson. Sex Okkkndkrs 3
(1965) [hereinafier cited as Cebiiard], Moreover, "sexual morals are so intimate
a part of religious belief that a flagrant breach of them is often felt lo be an
assault on religion itself." M. GinrMACiitR, Sex Okfenses 15 (1951). Hut a
criminal code ought to be more than a mere tleclaration of righteous princij)lcs.
It must be practical and take into account the 0|)eraiion of the entire criminal
jtuticc system, including ihe public's disposition, or lack thereof, lo make com-
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The committee was well aware of the impermanence of any set of
laws. U was not writing an eternal codc of conduct, and ccrtainly not one _
dealing with sexual offenses.'= On the other hand, it knew tliat laws once

"enacted" tend to become entrenched for many reasons, including the vigor
of militant reformists.'^ Hence, tlie committee considered itself compelled
to offer laws that miglu persist for a considerable time as a positive code
of conduct even though unleavened by judicial construction or legislative
amendment.

The committee did not intend to ease the hand of the law in dealing
with crimes that must be punished. On the contrary, the Proposed Code pro
poses to strengthen those statutes dealing with the serious crimes involving
force, threats, the abuse or corruption of children, offensive sexual behavior
in public, and all forms of commercial obscenity and prostitution. It would
also bring some order to the "vast and varied jungle of sex legislation,"
cut away underbrush found to be "anachronistic asininity," close the gaps
between our laws and our sex attitudes and behavior, grade crimes to give
more flexibility to prosecutors, juries, and judges in prosecuting and
punishing crime, and scale penalties in a more rational way compatible
with modernnotions.J

plaints and cooperate Vriili law enforcement officials, prosecutors, and judges.
It must muke allowance and provision for discretionary screening out of cases
at any point in the criminal process. According to the Naiion;il Opinion Research
Center, which did ccrtain siaiisitcnl suidies for the I'rcsideiu's Crime Commis
sion in the middle 1960'». half of all crimes arc not reported to the police. There
are four times as many forcible rape cases as arc recorded in the Unifonn Crime
Reports. The police did not even respond in 23 perccrit of the cases rc]>orted
to them. Where they <lid respond, they did not call the incidciii a crime 25 per
cent of the time. Arrests were niadi: in only 20 perccnt of those cases. Only -12
percent of these were brought to trial, and 52 percent of them were convicted.
Attrition in the legal process means thai a conviction is obtained in only 1 ont
of every 40 incidents the people consider criminal. Ennis, Critne, Viclitns and
the Police, Trans-Action, June 1967. at .SG.

12. "Sexual freedom, on a private and mutually consenting level, has steadily
increased throughout this century." Reiss. //oik and H'Ay America's Sex Siatidnrds
are Changing. Tkans-Action. Mar. 19G8, at 26. Others have predicted thai the
old standards of sexual immoraliiy are disappearing, but add the hopeful note
that "new standards, even if personally luiwclcomc, probably will work out to^
the satisfaction of everyone." I'rof. George Murdock. Prufessor of Anthropology
at Yale University, N.Y, Times, Dec. 29. I9-19. at 28, col. C>. UeiiS rofumds-ihai
the_noiionstijai.a_scx.-revoluuQn_is-taking _placc_aniL.that_'a_rnorc_ |>cniHSsiyc_
sexual codc.is a,sign of hrcakdownJn monility arc only inyihsjjasgd upon luck
of rcliabk infcrmaiiO'LConceniing.AniCCiCin'.HNliaLliChavipr^ W^arc in a period
of evolution, no^revqlmion, a period o[ normalcy._iio^^iomie^ —

13. Speaking to the need of^decriiiuiializTng much con<iuct. including un- '
orthodox set jjractices of consenting athilts, which tlivcrts police, congests courts,
and overpopulates jnils. (he Smitli and Pollack ariicle states:

On a practical level, we must hope that the alliance that preserved
prohibiiion, the tacit partnership hetween moralists and gangsters, be
tween the Women's Cliristian Temperaiicc Uiu'on and tlie booileggcrs.
will noi re-fonii to thwart the most feasible plan for alleviating the
present crisis.

Smith fc Pollack, Less, Nol More: Folice, CoutIs, Prisons, Ftu. Proh.. Sc])t. 1972.
at 18.

14. Rodell, supra note 5 at 38.
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The first two sections of chapter 15 of the Proposed Code deal with
chapter definitions and matters of general applicability, such as ^aseni,
mistake as_tQ capacity to consent, and mistake as to age. The baVance of
the chapter defines.'classifies, and grades eleyen^separate sexual -offenses.
This was accomplished by first selectingCfour types of sexual a'cts_(as_
distinguished from "misconduct") susceptible of and needing regulation'®
and then deTrnTrTg the eleven separate crimes as instances in which one
of the four sexual acts should be proscribed. The factors that determine
whether a particular situation amounts to one of these instances include
the use of fprce^he lack o^consent. the age of the victim, the age. of.
the actor, and the physical or mentai capacity of the victim to give or
refure'TohleivtrProvisio^^^^ appropriate penalties were added; the full
ra^ge'oTfeiohies from class Athrough class Dand two of the three classes
of misdemeanors. A and B, were employed." Nine of the eleven crimes
were escalated one grade if serious bodily injury was inflicted or if a deadly
weapon was displayed in a threatening manner.

Every move that the committee made in constructing chapter 1.5 in
volved a number of critical decisions based upon multiple considerations
derived from the wealth of background material supplied by the reporters,
which was supplemented by reading, study, and extended discussion by
members of the committee, fhe_commiiiee_did_,not_hesitate to depart
from the forraulaiionj_of th^Model Penal Code, recent legislation in
o'the7sraics;"or the existing law of Missouri where that action seemed
wise. The balance of this article will be devoted to pointing out most
of the decisions made by the committee and at least sketching a few of
the reasons dierefor.

III. The Proscrireo Sexual Acts

Chapter 11 deals witfi two broad forms of sexual conduct: first, sexual
intercourse, both vaginal (such as rape) and deviate (such as sodomy),
and second, other scx-orientcd acts not involving sexual intercourse, such
as indecent exposure and the touching of certain intimate parts of the
person, either directly or through clothing, for purposes of sexual arousal
or gratification. _

Section 11.010 defines some of the terms or acts referred to. Sexual
intercourse" carries its traditional meaning of "penetration, however slight,
of the female sex organ by the male sex organ, whether or not an emission
results." "Deviate sexual intercourse" is defined as "any sexual act involv
ing the genitals of one person and the mouth, tongue or anus of another
person." The Proposed Code defines "sexual contact" as meaning any
touching of the genitals or anus of any person, or the breast of any female
person, or any such touching through the clothing, for the purpose of arotis-
ing or gratifying sexual desire of any person." The phrase "indecent ex-

ID. See pi. Ill of this articlc.
Hi, I'koi'. New Mo. Ckim. Code §§ 11.030..130 (1973).
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posurc" is not separately dcfinetl. The Proposed Code crime is the knowing
exposure of genitals under circumstances known to be likely to cause
aftronuor alarm.

It is neither desirable nor necessary to include as "sexual offenses"
a number of other forms of sexual gratification or arousal, such as sexual

"i acts with animals" or corpses, adultery or fornication,'* peeping, and
certain minor forms of possible annoyance, such as the touching of bodily
zones not highly intimate or erogenous. Nor should mere solicitation to
participate in a sexual act for purposes other than prostitution be criminal.
Prosecutions for any such conduct have been virtually nonexistent in this

j state and there is no discernible demand for laws making such conduct
( a crime. Most of these forms of conduct have no "victim." They are pri-
~^marily offenses against morals, and more amenable to psychiatric care than

rehabilitation through the criminal justice system. Finally, most such
conduct is probably punishable, where that is desired, as some other kind
of offense under other sections of the penal codc.

S^uctioi^should not be treated as a sexual offense.'®. In classical
seduction the victim consents to sexual intercourse under promise of mar
riage. Whether it should even create_a civil cause of action, is. a matter
of considejabl^cbhtrovet^y. A legitimate question may arise whether the
woman yielded her favors in exchange for an exacted promise of mar
riage. in which case it is difficult to identify which one was the seducer
and which the victim. If the principal damage or harm is to the reputa
tion of the female, as would seem to be the theory, then a public prosecu
tion or imprisonment of the man can only aggravate the victim's injury.

17. The present Nfissouri sodomy staiuie prohibhs besiialtiy. Sec § 5ri3.230.
RSMo 1969. In llic lasi MO years one conviction readied liic appellate courts.
State V. Wilson, 361 Mo. 78. 800 S.W. 710 (1927) (sexual iniercoiiw with a marc).

/ The use in privacy of animals for sexual release, a common practice, perhaps, in
' rural areas, "differs little in essence from solitary masturbation." Time is not

yet appropriate to criminalize ihe latter. Rodell. supra note 5 at 38.
18. Under the Missouri Di^esi topic of "Fornication" only two cases are

cited. The act never rose to the dignity of a common law crimc, and according
to niacksione, it and adultery were "left to the feeble coercion of the spiritual
conrt according to the mips oLihe^canpn law". 4 W. Blackstone, Commkntarim
•65. The early Englisti canon law seems to have been concerned with illicit
intercourse only if it might adulterate, ihe^lood. Hence, the sin of fornication
could be committed only if tTie female was tinmarried, adiiliery only if she was
married. R. 1'erkins, Criminai. Law 329 (2d ed. 1969). When Missouri adopted
ii5 first incest statute in >835. it condemned the conduct by those related persons
who committed "adultery or fornication with each other" or "who shall lewdly
and lasciviously cohabit with each other." § 6, RSMo 1835 fnow § .')63.220.
RSMo 1969]. Prior to that, a statute made it criminal for penons to live in "a
state of open and notorious adultery," and for "every man and woman, one or
both of whom are married, and not to each other, who shall lewdly and las
civiously abide and cohabit with each other." § 77, RSMo 1825 [now § 5G3 150,
RSMo 1969]. Thus, sgme threads of the canon law were woven into Nfissouri law
where Uiey remain today, alinougn proseauions under the statute are extremely
rare.

19. But lee Model Penal Code § 215.5 (1962).
The current Missouri statute is § 559.510. RSMo 1969. The last prosccmion there
under was in 1935.
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Where a pregnancy results the woman has much to gam by access to a
criminal liability charge since she has a strong lever to force marriage.
Consequently many criminal seduction statutes allow the vtllain to purge
himself, so to speak, by marrying the woman." On the other hand, she
has at least two better means of redress: a civil action for damages based
upon the seduction and"ci\^l and criminal action based upon notisupport

"of the" child."

IV. DlFFERENTJATlNC rACTORS

A. Sex

In its chapter on sexual offenses, the Proposed Cqde^makes^jjo d^^
tinctions based upon the sex of the actor or the victim. Women are g^en
equal protection of the laws, but they are held equaJly_re2ponsible. The
criminal law should not be based upon "the premise that women are
weak-willed, naive, and easily preyed upon by men who are more clever
and always stronger."'' Such a policy would not preclude legislation takmg
into account physical characteristics unique to one sex.^^ Nor is it nullified
by the fact that men are more likely to commit certain crimes than women._
or vice versa." The plain fact is that in this modem day the male victim ,
of a sex crime is entitled to the same protection as a woman, and the /
female offender should be sdbject to the same punishment as a man." J

20. § 559.310. RSMo 1969. provides in part: .
[Ilf. before the jury is sworn to try the defendant upon an
or information, he sh.ill marry the woman thus seduced, it shall be a
bar to any further prosecution of the offense. . . .
21 Note Sex Diicrtminalion m the Cuminal Law. The Effecl of the tqunnishVs AuTndrnU HAM. Cr,m. L. Rev. .69 473 (1973). or an exceUent

symposium on the subject, see Women ami the Criminal Law. 11 Am. Crim. L.
si^NL, no.e 21, al .170. Tl.t Propo^d Codc detincs ".cxualcontact" as including the touchmg of the breast of a female. robherv

25 Id at -171 n.lO. The author ciics staustia as to murder and robnery.
but omits prostUution. It is true, however, that males far ^males.
in the_commission .o(_crime, Sexual oUcoits commmcd by ^
'thrt'the studies of the Kinsey In«uute, excluded, il,em. «nirri'g.'So'̂ ^rSflhe-iTaBns given were society's tolerance ortendtncy to ignore
female sex offenses other than prostitution, hes.tancc to make ^
females, reluctance of juries to convict the discreetness
the average female's "much weaker "sex tinve than ihe average
lo violence by the female, scarcity of female peepen and "
of course, the bald fact tJiat females do indeed commit fewer dlegal sexual acts
"""sr'rclassic example of sex dismmination under the
obset^ation that a man caught matching through a window whHe a^^^^^
• mav be arrcsicd as a voyeur, whereas if the sexes arc revcrstu i
undressing nJn may be held as an exhibilionist..Xl^
laws arc hiL'lilv (liscriiniiiatory gainst males._Sex dTTTcrences hciwecn .

of females in normal sexual conduct as well
&Cagnon. I'sycltosexunI Devrlopmenl, rKANS-AcriON. Mar. 1J6.. ' , J'
parity is being approached. Reiss. How a,.d Why Amencas SexC/ianging, TRLs AcnoN, Mar. 1968, at 26. Seduction, foi; example. » fading both
as a CTime and cause for civil action.
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B.

The prohibiiions of chapter II do noc apply to a man and ^voman
living logeiher as man and wife, regardless of the legal status of tlieir
relationship, and "[s]pouscs living apart pursuant to a judgment of nullity
or legal separation are not married to each other for purposes of this
Chapter."®# |

At common law a man could not rape his wife becausc the sexual
intercourse was not "unlawful," but either party might be guilty of
sodomy.2« Although wife-beating is a punishable battery, a forcible sexual
assault is probably not a crime under the present law unless it is deviate.
T.?., sodomistic. The tlifficuit problems of proof and enforcement and the
desirability of not attempting to interfere with otherwise aggressive or
offensive advances of one spouse upon another lead to the conclusion
tha_i the law, not the spouse, should adopt a "hands off" policy.

Aldiough the Code would prohibit consensual deviate sexual inter
course between unmarried adults for reasons discussed later, it does not

attempt to criminalize such conduct of married people. Some of it is
advised or encouraged by marriage manuals and counselors, medical and
otherwise.'^ If there is any "crime" it is a moral one without a "victim."

- - C. Age

One of the objections most often voiced to existing sex crime legisla
tion is that it establishes a high "age of consent" with the same severe
penalties attached to "statutory" as to forcible rape.®" Historically, the
"age of consent" in Missouri and elsewhere has ascended, and the punish
ment has become increasingly severe.20 The "age of consent" for raj>c
began in Missouri in 1825 at 10 years; advanced to 12 years in 1879, to

25. Prop. New Mo. CuiNf. Code § 11.010(1) (1973).
26. R. Perkins, Criminal Law 156 (2d e<l. 1969). Of counc, a man may be

guilty of rape of his wife if he is an accessory. State v. Drope. -102 S.W.2d 677
(Mo. 1971).

27. I'loscowe, Sex Ojienses in the New Penal Laiii, 32 Hrooklyn I.. Rev. 271,
275-76 (f9G6)7'TIO$'<;6we7^^ormcr judge in New York and coiuidcred an authority.,
on sex j:riincs...itiouglU-tha{..Ncw-York!s-ncw penal code (19G.S)_wps '.'stupid.".in
prohibiting aijult consensual homosexuality. With respect to New York's relaxa
tion of tliat rule in the case of man'and wife living together, he wickedly observed
that "if a man or woman want sex legitimately through deviate means, he or
she must marry some one witl» similar tastes". I'loscowe, supra at 276. Hut how
can a holy sacrament convert sybaritic sin into mere domestic dalliance?

28. At common law the age of consent was 10 years. W. Ulackstone.
Commentaries *210. 212. "Age of consent" usually refers to ilie rape statutes uiuler
which lack of conscni is not an essential c-lemcrit of the crime where a ctiild
below a certain age is "carnally known." Because mistake as to age is no defense
at common taw and intent to rape is an automatic ingredient, the offense becomes
one of "strict liability." The only issue of fact is penetration. State v. Colfman,
SCO Mo. 782. 230 S.W.2d 701 (1950). Emission is uot required. State v. Cubb.
359 Mo. 375. 221 S.W.2d 7-15 (1919).

29. It has been suggested that the age of majority was not based on sexual
maturity or judgment, but rather rose from l-I to 21 as the weight of anns borne
into battle increased. Fadeley, Sex Crime tn the New Code, 51 Ore. L. Rev. 515,
520 n.3-1 (1972).
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H years in 1889, and to 15 years in 1913; and came to rest at 16 years in
1921.

Although the adoption of an "age ol consent" or the use of age differ
ences in grading sex crimes has been criticized,^® it seems an unavoidable
result of attempting to enact special laws designed (I) to protect those
deemed inexperienced and immature in judgment, and (2) to deny them
a taste of that forbidden fruit that would give them the experience they
lack. Establishing an age of consent and then grading various offenses
aoxirding to the age of the victim or the age of the actor or both involve
crucial and difficult differentiations. The iiigher the age of consent, the
greater the number of crimes created. An arbitrary age does, indeed, ignore
individual differences.

One solution would be to create overlapping offenses, and thus permit
prosecutor and, perhaps, jury discretion. However, our experience with
the Habitual Criminal Law alone, where the jury could and did completely
ignore undisputed facts, was a dismal one. Therefore, the committee
decided upon a straightforward approach.

The Proposed Code treats victims under 16 years of age as incapable
of consenting to any of the prohibited sexual conduct except sexual contact
(toudiing other than by intercourse^ of a person 14 or 15 years of age
by another person less than 17 years of age. However, various offenses
are graded according to the age of ilie victim with appropriate atijust-
ments of the penalties. Sexual intercourse or deviate sexual intercourse
between persons not married to each other is sexual assault in the first
degree where the cliild is 12 or 13 years of age, and sexual a.ssault in the
second degree where the cliild 14 or 15 and the actor is^over l7_Years
old. These crimes carry lesser penaltjgs un^r Uje_Pijoposecl_Codc_ttun
does rape. ^

Under il|C Proposetl CodeJ^pe" is sexual intercourse between persons
not married to eacli otlier either (I) by forcible compulsion, or (2) with
a child under 12 years of age. Deviate sexual intercourse tnider the same
circumstances is sodomy, which is punished as severely as rape. Sexual
abuse under the same circumstances is a felony. Indecent exposure is a
crimc no matter what the age of the victim. In the first three crimes the
word "or" should not be overlooked. No matter what the age of the victim
may be, if forcible conipitlsioii is used the crimels rape, so3ofny. or sexual
'a"buse~iii'ihe first degree.

—The'committec"selected the age of 12 as the critical age for tjie

30. With respect to age gradations in the newly cnacted Oregon J'enal t-|>dc\
one writer said:

The conclusion sccnis inescapable that the Commission viewed greater j
sexual freedom as poieiitially fulfilling to adults but usually conu|)ting
to the young. . . . The use of an arbitrary chronological age as an
absolute cTiterion for sexual maturity or adulthood denies the reality of
indivi«lual differences and docs not cumjjort with coiumon sense s«iUition. I
to social problems. -

Id. at 521.
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heaviest penalties for rape, sodomy, and sexual abuse in the first degree
for a number of reasons. The age of 12 is the commonest one for the
outset of puberty; indeed "it is known that significant numbers of girls
enter the period of sexual awakening as early as the tenth year.".?i Society
strongly condemns intercoune with a prepubescenc child, whetlier force
is used or not. Children who have entered puberty generally are subjected
to sex offenses different from those thaF tKe bel6\V-i2 children suffer."
Usually, the cliiltl who Itas reached puberty is more sexually and emo
tionally mature, more wise in the waYL.of-th&-woFldr-Ar)d more physically
capable olj-cSistinffsexuol^dvahcesTi he chances of persistine psyclioloeiHL,Qp?b!lg-QLJCSisting:3exual^dvancesTThe chances of persisting psycliologiHl
or physicaTharm from~tlie assaiih are considerably reducedD"A~subh"aniial"\

TTmnbeF'of"lliesc"^"^ung people have had sexuaT ^perience of one kind
or another.'®/The"ferhale dresses and acts older than her years iri'many

"ases,—and inay in various ways lead tlie male into a situation where he
lacks the moral and social stamina to refrain from sexu.al acts.®* Where

31. Model Penal Code § 207.'!, Comment at 252 (Tent. Draft No. 4, 1955).
Puberty in ihe female i!> ihat ugc ai whicli she i» capable o( bearing ciiildren.
The majority of cliildren under 12 arc preputjescent; they iiave "not developed
pubic hair, breast enlargement and other adult sexual characteristics that are
sexually aiiractive to ordinary meti.".CleilUAE^L/H/i.''?_yPU.]!i 5'l._,'l'he_avcragc
age of the onsefof puberty in 5.000 girls in Boston and St. Louis around tlie
turn of the century was between I3y. and years. Model Penal Code § 207.4.
Comment at 252 n.lS! (Teni. Draft No. 4. 1955). The age of the onset of
menstruation has declined by three years in the last century, thus accelerating
or lowering the age of physical maturity, which is at least one of ihc indications
of maturing judgment about sexual matters. J. Tanner, Growth at Adolescence
152 (19C2): Eiscnbcrg, Student Unrest; Sources and Consequences, 167 Science
1689 (1970).

32. See Gebiiahd. supra note 11. at 54-55, 83-85i 106, 183-34, 155-5G,
177-79, 272-73, 298-99, 324-26. For example, few adult male homosexuals seem
particularly interested in boys under 12: rather, they seek only adolesccnt or young
adult males. Id. at 272. —

33r~<0aiiy studitis^ have been made on the increasing numbers of teenagers
who have haticonsenual l)e(crosexu:il or homosexual experiences. See A. Kinsey,
Human Male, supra note 8; A. Kinsey. Human Female, supra note 8; R. Soken-
sen. Adolescent SEXUALrrY_iN Contempokary America (1973). Sorensen found
that by age 16 about~37 percent of all children Itad had sexual intercourse one
or more times. Of the remaining 63 nercent, about 17 percent were "sexual be-
gipners/' i.e., virgins who had acuvely or passively experienced sexual petting.
Kin^fy's rarlif^ studies'may~h'ow be outdated: Even then he foiind that of girls
born in the FflSu's. SO percent had pettecl to orgasm in their teens. Kinsey,
Human Femai.e. supra at 244. The most telling of Sorensen's statistics are those
tiiat indicate that there is a tremendous expansion in sexual experience between
the ages of 16 and 19^py age 20, 61 percent of all teenagers, had had sexual inter
course one or more times; 21 percent were ""sexuarbeginners." The boys who
had had sexual intercourse outnumbered the girls by a fe^..perci;nLagc points,
but girls outnumbered boys among "sexual beginners."|Dlhcr studies. including"\
those of Kinsey, indicate that many young peo]>tc have one or more homosexual i
experiences in their teens; those experiences are generally purely experimental and j
do not per5ist_jn_ a.dulihoo<l. -i

3^. The story is told of a man who met a good-looking girl given to heavy
cosmetics, high heels, tight dresses, provocative mannerisms, and a propensity for
drink and sexual banter. The anticipated seqiiciice of events occurred. Wlieii
he next saw her on the witness stand in court, "ihey had braided her hair in
pigtails and given her a rag doll to hold." Gcuiiari), supra note 11, at 84.
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"no forcible compulsion is used^^ the actor does notdeserve the punishment
or label of "rapist" or "sodomist" when the object of his advances is^^yer—

,12 years old.'̂ _x'̂ —'
~~~~The"^e of 12 was selected by the Kinsey Institute forJits study by
classes of various types of sex offenders as a significant age differentiating
offenders against "children" (defined as those under 12) from offenders
against "minors" (those 12 or older but less than 16 years of age). The

35. The imporunce of determining whether "forcible compulsion" was used
cannot be overemphasiied. Resort to force or threats draws the heaviest penalties
under the present law and under the Code. It renders the age of the viciirn
irrelevant, jusi as it is irrelevant in statutory rape. Whether "forcible compul
sion" was used in any particular ca.« necessarily depends upon all of the circum-
stanccs. This is especially imporiant where children are the virtims, becausc
many children between the ages of 6 and 16 hitve been taught to refrain from
most sexual acts permitted adults. In many cases they do withhold consent and
resist sexual advances. However, their capabilities are usually limited, so that
what may not be "forcible compulsion" against an adult may well qualify where
a child is involved. The Kinscv Institute found it necessary and a|)prppri3t^tQ.
classify sex offenders by types. One of the variables was the age of the victim.
Another was~v'Hethcx.Jorf£ i5a^.bcen.,uscd. Obviously, the younger the chil^the
m6re"^rrfi(:u]tjtJjjlio_jay_whetherJprce waiJiscfT
~ '~"F^ce ranges from unmitigated violence to. let us say. holding a child ^

by the wist; threat runs' the gamut fiom specific verlial threat or bran- ^
dishing a weapon to a subtle implication, 'n any '''*lai'"P?llip bctwrpn.a
child and_an adult there is alwavs in the backtrimicd Clciltcfll-Qf-
duress; the inevitable disparity in strength and social status is an omni-
present factor. A man, even though a stranger, is in an authoritarian,
superior position.

CEnHARD/iup:^a'Tiote 11. at 54.
There are a substantial number of heterosexual aggresson wlio do use lorce

against children from G to 16 years of age. The grading of sex offenses by age
is intended, therefore, only to punish in a more just fashion the consent cases,
which remain after all of the forcible compulsion cases are eliminated.

36. In the last 15 to 20 years, a vast amount of literature has developed
concerning the processes by which society labels conduct as deviate and the
consequences thereof for the individtial and society. Qll£_I»Y?.!"=LLr^i_i"SSE!!^
dropping entirely the category of "sexual offenses" because it blocks effective
fandKrig a-nd trearmem'̂ f individuals. Sadoff. Sexually Deviated Uflendeis. 40
Temple L.Q. 305 (1967). The labelling dieory hypothesizes that "social groups
create deviance by making the rules whose infraction constitutes deviance, and
by applying those rules to particular people and labelling them as outsiders.
H. Becker. Outsipers 8-9 (1963). A deviant label generates special and consequen
tial difficulties for the person. A spoiled piiblic identity in many cases reinforccs
deviance ratlier dian inhibits it, because it negatively affects the deviant s inter-
personal relationships. In a "milieu of suspicion and social disapprobation he
finds it difficult to resume or continue conventional roles. Thus. indivifJualJ
tend to become fixed in deviance once labelled. Yet, labelling is often followed
by "deviancc disavowal," such as blaming alcohol or engaging in other raiionaliu-
tion in the stniggle to maintain a self-image of normalcy. This is particularly
true of sex offenders, because akohol sometimes increases the iendeiic>- to commit
sex crimes. All of this tends to hinder psychotherapy.

General discussion and bibliographies may be found in Chiricos. Inequality
in the Imljosilion of a Criminal Label, 19 Sex:. Proii. 553 (l.n-); 'V
Drinkinp and Deviance Disavoival: The Case of the Child Molfstys 16 Soc.
Prdi>. 43 (1968): Pvooney, Heaclions to "Crimes IVtthotiJ riffi'ni"\ 13 .Soc. I rod.
400 (1966). ice also Liazos. The Poverty of (he Sociology of Deviance:
Sfu/i, and Perverts, 20 Soc. Pkou. 1031 (1972).
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committee made this same imporiant age clnssification. The Model Penal
Code and the Proposed Ngw Federal Triminal Code denominate as "rape"
sexual intercourse by force, threats and other means, including such
conduct with a female less than 10 years old. The same age marks off
"sodomy" as a crime under those proposals. Delaware adopted the, age
of 12; the Proposed New Jersey Code recommends the same age(Jn 1955 )
dcven states fixed the agg of consent for se^al_^imcrcpurse^at_12^ncl jn
several jurisdictions tl\e age was lower.^^

Just as there arc logical reasons for making distinctions based upon
the age of the victim, there are equally good reasons for penalizing actors
IVj'cars of age or older more severely tiian those less than 17 years old.

^he latter are processed as juveniles unless certified for trial in the circuit
Icouri. At 17 the average juvenile—ccrtainly the male of the species—is
Wxually mature and experienced and probably physically superior to the
average female of 14 or 15.^® Below the age of_17 the average mal£_h;i5
less judgment, socialization^ and self-restraint than the average person in
the large class above 17 years of age. For these reasons and others sexual
assault, deviate sexual assault, and sexual abuse are given a higher offense
grading when committed by actors 17 years of age or older on 14- or 15-
year-old victims _than when committed byjersons_yndcii.l7_Years of age.

D. Chastily, Promiscuity. Character, and Reputation
Chastity and "good repute" arc mentioned in only two Missouri sex

offense statutes.^® However, evidence of chastity or lack of it and good
character or reputation or lack of them may creep into any sexual offense

37. Model 1'knai. Codk § 207.4, Comment at 251n.l26 (Tent. Draft
No. 4, 1955).

36. Some criminal codc revision proposals predicate liability upon the age
differential between actor and "vicuin." ratlier tlian fixing a specific age below
which those actor? tioi using forcible coiiipiitsion will not incur maximum liabiliiy.
See generally Comincni. Sex Ofjetises and Fenal Code Ret/ision in Micliignu, 14
Wayne L. lixv. 93-), 1)15 (19G8).

59. The Kinsey Jnsiiiuu; tlitl not attempt to study sc>^offcnder> under 16
yeaR of~a^. lirst. younger persons are swallowed" up aTirl concealed by ibc
sccrct ami anonymous workin^js of the juvenile court system." Second,

The male in the last half of his teens is ordinarily a physical a<hilt
or csseniially so ... . We cannot rule him out of adulthood on tlie
basis o( poor judgment or impulsiveness, for he has no monopoly on
these attributes .... At any rate, by age 15 the average male meets at
least the minimal requirements (or adult life; be can function in society
as an adult if permitted to do so, and he knows what society expects of i
him.

GEDtiAtiD, supra note 11. at 11. Riu the human female is equally ready for aduh-
hood at age IG. Id. at 106. Fenunists would acree and denounce any overt tlis-
criminaiion between the si:xcs, such as a two-year "lead time" implicit Tn the
Commitiee's proj)osals. Note, Sex Discritniutttion in the CTirninal Law, II Cuim.
L. EIev. 'ICO (iy75). We suy "impMcii" because t!»e tenn "actors" is neutral so
far as the Proposed Code is concerned.

40. See § 559.300. RSMo I'JliO (carnal knowledge by a person over 17 of
any unmarried female between the ages of IG and 18 of previously chaste
charactcr) and § 559.310. RSMo 1969 (seduction of any unmarried female of goo<l
repute under age 18).
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trial in several ways. As a result, a considerable amount of decisional law
on ihe subiccL has encrusted the law of sex crimes in Missouri. 1hat
law of evidence would undoubtedly be applicable to the tnal .of cases
under a new penal code unless new statutes attempted to inject new
concepts into the substantive or procedural law or-perish the 'bought
attempted to codify the existing decisional law on the admissibihty
evidence of chastity and character or reputation in sex offense cases.

At common nrinr nnrhastity of the female_wr|̂ not n
either forceful or "statutory" rape.*" and that is ihc law in Missouri tod.ty^
Since tlie Proposed Code proceeds on the hypothesis that persons under
16 lack capacity for judgment as to whether to refrain from sexual inigr-

"^rse. 'Tt is somelhi^ of a farce to inquire into their virtue. Previous
sexual experience in this situation might well
tion. which shouId.jioLbe.a_defense.io.a.subsequent-victimizer.'

On'balance, therefore, the committee concluded that a rule essentiaMy
involving credibility should not be reduced to a fixed rulc.<^ The present
decisional law is preferable, particularly in light of the partial allowance
of mistake as to age as an affirmative defense in section 11.015(3) ot the
Code," and "the unwarranted slanders on the complainant's^ sexual hie
that the defendant's 'oath-helpers' are likely to perpetrate. ..."

E. Consent

Some of the seiLual^nses injlie Proposg^j^ require proof of
lack of consent<;C7^irWct^ others do not." The policy decisions of
Ute committee were based in part upon the following.

1. Lack of Consent in General

One convenient classific^on of sexual offenses is based upon the
presence or absence of forcible compulsion^The force-or-threat cases nee
no discussion, because lack ot conseni_on3.ejmpjied..from_the_iisc^^^
threats or force overconiintj reajOiialjlc:-lCStsULnggJJlg-£il?g?

Rape Case: AFeminist fiew. 11 Am. Ckim- L. Rtv. 3Sj, 3'13 (197J).
42. 4 W. Blackstone. Commkntarils •213.
43. Model Pknai. Code § 207.4, Comment at 251 (Te ' ''
44 Prop. New Fed. Chim. Code § 1648. Comment ai 193 (1971).
45 l>KOP. New Mo. Crim- Code § 11.020 (2) (1973) provides:
Mistake as to age. (a) Whenever in this Chapter the crimina itv of
conduct depends upon achiUrs being under the age of 14 u .s
that the defendanl believed the child to be 14 years old or • (W
Whenever in this Chapter the CTiminality of contluci <lepentls "l'«" ^
Si's being 14 or 15'ycan of age. it is n defense thai the de .ndant
reasonably believed that the child was If. years
able belief that the child was IG years old or older under bnbstction
(2)(b) is an affirmative defense.
4V Micn. Rev. Crim. Cot.E §2331. Comment at 193 O^")
47 Uck of consent is not an essential element of any offense deunen

in chapter 11 unless specifically set out in the definition.
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force may then be divided inio two subclasses: (a) those involving in-
gpacitate_d victims, and (b) those involving others. The cases involving
incapacitated victims require no expianation; those victims are incapable
of consent, so that no showing of lack of consent need be made. The
mistaken consent cases will be discussed in/ra.<^"Thai leaves a' class oY

-victims nor lnra"i3acifa"t«r^)ysicaHy^r m'entallyra class that may be sub
divided into tljose^under 16 an^ those 16 years of age and oldgr.

C ' -Those-under "KTyean of^e'Tre capabTc? under the" Proposed" Code, ^
ofconsenting to only one act (sexual contact).*" T'l>rs~exccption is a reco^i-

—tton uf the (acts of life. Many diildren 14 or'l5 years of age and some
mucli younger indulge in "heavy petting." This conduct is not only com
mon but probably normal in the psychosexual development of children
in these age groups who are not inhibited by other influences. It may
involve the toucliing of the female breast or toucliing of the sexual organs
of either or both parties. If consented to it should not be criminalized.

2. Consensual Deviate Sexual Intercourse Between Competent Adults
Not Married to One Another

The Proposed Code makes it a crime for any person less than 17 years
old to engage indeviate sexual intercourse with any other person of any age
to whoriT he is not manied.®' Consent Is no defense, and whether the act
took place in private or in public is irrelevant. Thus, Missouri's existing
policy criminalizing such conduct would be adhered to with only two
exceptions: (1) persons married to one another would not be punishable,
and (2) four classes of the crime would be created with differing penalties.
Bearing in mind tiie first underlying exception (persons married to each
other), the four classes would be differentiated according to age. capacity
to consent, and the use of forcible compulsion. It would be sexual mis
conduct where both parties were over 17 years of age,^^ deviate sexual
assault in the second degree where one party was 17 or older and the
other party was 14 or 15 years of age," deviate sexual assault in the first
degree where the actor was 17 or older and the other party 12 or 13 years
of age or incapacitated,and sodomy if forcible compulsion was used
or if the victim was under 12 years of age.®®

The commjttec's__decision to continue to make it a crime for com
petent, consenting adults not married to one another to engage in deviate
sexual intercourse in private may provoke more controversy than any

48. See pt. IV, § 3 (b) of this articlc.
49. Prop. New ^^o. Crim. Code § 11.120 (1975).

„ rationale is ih.n as lo "heavy petting" between contemporaries"[plrivate morals tniisi be relied upon to retaliate personal beliavior, atid criminal
sanctions are inajjpropriaie to punish a bread* ol the moral law." I'kop. Ky. Ckim.
Coo£ § 1127, Cuniiiient ac 138 (l'J7l).

51. Prop. New Mo. Ckim. Code § 11.090 fnfb^ (lOli)
52. Id. V/ X / V /
.M. Id. § 11.080(1).
54. Id. § 11,070(1).
55. Id. § ll.OGO(l).
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_otjier part of the committee's work.''« Avociferous, militant, well-org?
minority with an increasing number of adherents and encouragement
many places may vigorously challenge this provision of the Propcised C
They will be met by powerful opposition, equally vociferous, militam
well-organized. Religion, mordls. the medical and social sciences, pt
legal administration, and constitutional law will be drawn into the
and called upon by both sides for support.

The arguments pro and con have been marshalled so well by i
that it seems unnecessary to pitch thera against one another here,
over, it would be impossible to state authoritatively which argumen
majority of the committee considered valid. The committee was ai
consistent, because it also decided to criminalize other "crimes wi
victims, such as certain aspects of gambling, abortion, prostitution,
juana use, and obscenity.

Three major lines of reasoning may be urged in support of the
mittees position. The first is derived from Lord Devlin: A cor
morality is a necessary bond holding society together, and "mar
which needs society, must pay the pricc;;_by sacrificing some oflu"
to otherwise unlimited freedom'.'The whole deatiweight"of" sm Eann
put upon either the criipinal law, which deals with minimum stan
of conduct and punishment, or the moral law, which establishes maxi
standards and rclic-s upon teaching, training, and exhortation. R.
or wrongly, most Missourians today regard homosexuality as imn
if the law fails to support that notion, disrespect for law and a gt
loosening of the bonds of society must follow.

5C. Tli^e proposed cliange [dcCTiminalizing consensual aciiilt sodomy
tne Proposed Maryland Criminal Code) presents an issue of legislative
wliich may well rival capital punishmeju and abortion in its poieniial for an

, pubIif_^omrQYCrsy.'' Fisher, The Sex Offender Provisions'oj 'the'Proposed
Maryland Criminal Code: Should Ptivnie Consenting /idiill Homosexui
havior Be Excluded?, 30 Md, L. Kev. 91 (1970),

'opic has provoked a great dc.nl of law review comnieniaT7. Set
Cantor, Deviation and the Criminal Lnw, 55 J. Crim. L.C, S: I'.S. 4-11 (
Spence, The Law oj Crime Against Naiure, 32 iN.C.L. Rev. 312 (I95'l); Con.
Coi/ffrnwfni-Cr<rai<r</ Employment Uisnbililiej of the Homosexual. 82 Ha;
Kev. 1738 (1969); Note, Homosexualiiy and the Low-An Ovemieui. 17 1

ORUM 273 (1971); Project, The Consenting Homosexual and the Lais
Lmpntcal Study of Enforcement and Administration in Los Aneeles Coxai
U.C.L.A.L. Rev. 643 (lUGG); Coinnu-iu. Devime Hexual Hehauior Under thr
Illinois Cnminal Code ms Wash. U.L.Q. 220 (I9G5): Comment. Private

'('i9g"i) Behavior: The Crime and Its Enforeement, 70 Yale L.
The authors of the Mo<lel Penal Code decided that consensual adult d

sexual intercourse should not be a crime, -flic drafisliKli of new

hep.LyeKy--blicbigau,_aniUi>EWjcrsey_agTccd^j..i!iiU!!£.!)rafisinen_of.ibc_l'rcNew Federal Criminal Code. So did_ilic..li,-Kiiiiilur£L of Illinois and Qrcu
enacting llicir^new^imirial,£{Hlt:t_.

. 57. Tlft widespread organiiaiion of homosexuals for beiier treatme
society in terms of social accepcance, c()ual job opportunities, and freedom
criminal prosecution may not be discoiinied. Humphreys. New Styles in 1
sexual Aianliness, Trans-act ion, M.nr. 1971, at i'J.
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The second point is that a majority of the people in Missouri still
regard homosexuality as disgusting, degrading, degenerate, and a threat
to society. Whether iltis is rational or not, so long as the feeling persists
the majority will insist that its condemnation be reflected in a positive
manner in a criminal code even il it is unenforceable. It has the right
to do so. subject only to constitutional limitations, and it has the political
power to make its notions of the Good become True if not Beautiful.®®

The third argument cautions practicality in politics. If the Proposed
Code does not make consenting adult homosexualiiy a crime, the legisla
ture may react violently a1T3 reject the entire Proposed Code, leaving Mis-

""Soiiri^wTtlTrnany laws, incl'uclmg~ihose on sodomy, unreformed and much
worse than the compromises proposed by the committee.

None of these arguments is susceptible of reasoned and reasonable
analysis. This is not to suggest that the committee wcascled cut of its
obligation to construct a rational criminal code by adopting a narrow
construction of its commission. Legislators have a dual responsibility to
legislate wisely and to reflect the wishes of tJie constituencies they represent.
The antinomy can be resolved only by some reasonable accommodation
of the one to the other. The committee's approach involves an attempt
to reflect -society's general disapproval of consensual deviate sexual inter
course while dealing more justly with offenders.

3. Mistake as to Capacity to Consent

Sexual intercourse, deviate sexual intercourse, or sexual contact are
crimes under the Proposed Code when committed with a person who is "in
capacitated." The comment to section 11.010 defines "incapacitated" as
"that physical or mental condition, temporary or permanent, in which a per
son is unconscious, unable to appraise the nature of his conduct, or unable
to communicate unwillingness to an act." and provides that "a person
is not 'incapacitated' with respect to an act committed upon him if he
became unconscious or unable to appraise the nature of his conduct after
consenting to the act." Section 11.020(1)(a) of the Proposed Code then
provides:

[Wjhenever in this Chapter the criminality of conduct de
pend^ upon a victim's being incapacitated, no crime is com
mitted ff the actor believed that the victim was not incapacitated
and believed that the victim consented to the act. The burden

of injecting the issue of mistake is on the defendant, but this does
not shift the burden of proof.

58. The majority does not invariably prevail, of course. Organized minority
groups with wctlconceivcd, adequately financed, and properly propagiuidixcd
"power plays" determine tlie nliiniate legislative result in some critical casc&.
See, e.g., Roby, Politirs and CThuinnI Law: Uevision oj the New York Siole I'enal

on Prostidilion, 17 Soc. 1'koh. 83 (iQ69) (hisiory of Now York I'ctial Code's
prostitution provision).
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All of these sections are in substantial accord with existing Missour
law. It is important to note that "mistake as to capacity to consent mus
be distinguished from "mistake as to age." which is covered as a.,separat.
part of section 11.020. •

a. Capacity to Consent

The law is clear enough as to what constitutes physical incapacit
to consent." As to persons menully incapable of consenting. Missoui
cases have held that a woman with "weak intellect" may be yet capabi
of consent to intercourse,

must

no issue was
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;.o® Some of the decisions indicate that the victii
be able to understand "the immoral nature" of the act.®' Althoug

raised as to the propriety of tlie charge to the jury, sever:
cases quoted without disapproval instructions presenting the issue <
whetlier the victim was of such "unsound mind' or of such weak intelle"
or intelligence" or
able "to comprehend the nature and consequence
not undentand right from wrong."®^

The right-from-wrong test should not be applied in determinir
mental capacity to consent to a sexual act for several reasons. The status
do not attempt to define or condemn immorality, except in the area <
consensual sodomy. Current Missouri law recognizes that the legal tes
of mental capacity to perform various acts may differ widely. Even tl
Mental Responsibility Law differentiates between mental capacity to coi

and mental capacity to proceed at various stages of the im
concerned with a very penonal choice by die victim rath.

The interests to be protected so far as adults are concern*
are the individual's right of privacy, bodily integrity, human dignity, ai
freedom from distasteful or traumatic sexual experiences.

b. Mistake as to Capacity to Consent

The Proposed Code again is in substantial accord with existing M
souri law. under which a defendant is not guilty of rape of a person me
tally incapable of consenting unless he krion/s of that incapacity, providir
of course, that the victim appeared to consent and force or threats wc

ployed.63 xhe defendant's knowledge is subjectively tested, thou

^^7-^ -..iili a woman who is asleep is rape because th-.
. State V. Stroud. 562 Mo. 124. 2-iO S.W.2d III (1951): St.

of "sucli weak and disordered mind" that she was ne
of such act, and coul

mental capacity to

mit crimes

Here wc are

Uian the actor.

The Proposed Code again is
soun

tally incapable of consen

not em;

59. Sexual intercourse wii
is without her conscnt. — - - . • , • .
v. Welch, 191 Mo. WJ, 89 S.W. 945 (1905) (diccnm). The same rule undoubte-
applies to a victim rendered unconscious by force, drugs, or drink, or a person
paralyied as to be incapable either of resisting or signaling nonconsent.

60 State v. Cunningham. 100 Mo. SB2. 12 S.W. 376 (I68'J).
61. State V. Sclilichter, 2GS Mo. 561, 173 S.W. 1072 (1915); State v. Wan

2S2 Mo 185. IS4 S.W. 522 (1911).
62. State V. Schlichtcr. 263 Mo. 561. 175 S.W. 1072 (1915); State v. Wilha

H9 Mo 496. 51 S.W. 88 (1899).
63 State v. Robinson. 345 Mo. 897. 156 S.W.2d 1008 (1040): State

Helderlc 186 S.W. 696 (Mo. En Banc 1916); State v. Schlichtcr. 263 Mo. !
173 Sw' 107*' (I915)' State v. Warren, 232 Mo. 185, 134 S.W. 522 (191 1); Si
v. Cunningham, 100 Mo. 382, 12 S.W. 376 (1889).

. 345 Mo. 897. 156 S.W.2d 1008 (1040): State
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proof of constructive knowledge may be made by circumsiantial evidence.®*
The actor's mistaken belief as (o mental capacity to consent is distin*
guishable from his mistaken belief that the victim was of a sufficient age
to have the capacity to consent, because while every person is presumed
to be sane, there is no presumption that one has attained a certain age.
Further, for reasons of public policy the onus should be on tlie actor to be
certain tliat his victim is not under age.®'

F. Forcible Compulsion and Other Aggravating Circumstances

1. Force and Threats

The J^roposed Code provides higher penalties for illegal sexuaMriterL,
course, deviate sexual intercourse, and sexual abuse ("sexual contact")
where thev are accomplished by "forcible compulsion." a phrase defined
in section 11.010 as "either (a) physical force that overcomes reasonable
resistance, or (b) a threat, express or implied, that places a person in'
reasonable fear of death, serious bodily injury or kidnapping of himself
or another person." The decision to regard the use of force or threats
as particularly reprehensible in the sexual offense cases was an easy one
for tJie committee to make. In a very real sense, forcible rape or sodomy
resemble felonious assauli.®®y'1lape'"subjects the victim not oniytb '̂tKe"
unaccepted risk of unwanted pregnancy or venereal disease but also to
the likelihood of bodily harm in resisting the attack.

2. Infliction of Injury or Display of a Deadly Weapon
The present Missouri statutes recognize no aggravating circumstances,

sucli as gang rape, abuse of a position of guardianship or trust, pregnancy,
infection with a venereal disease, infliction of various bodily injury, or
use of a deadly weapon, as grounds for imposing an increased penalty for
rape. Statutes relating to assault and other crimes increase the punish
ment where deadly weapons are used or where injury is threatened or
committed.®^

The committee concluded that not only should rape and so^omy_
be upgraded, increasing the penalties, jvhere serious injury was inflicted
or a deadly weapon was displayed. bm ihat_simpj£jQgLC_required" sirnijar
treatment of almost all of the sexual offenses in chapter 11. This decision,
which involved a value judgment, gives considerably more flexibility in
the application of the law and justifies Tteavier penalties where these aggra
vating circumstances arc present.

V. Penai.ties

The penalty provisions of other modern criminal codes cannot be
readily cnnipnrcd with each other or with the Proposed Code for at least

6-1. State V. Warren. 232 Mo. 185. 131 S.W. 522 (1911).
65. Stale v. Ilcldcrlc. 18G S.W. C7C (Mo. Eti llaiic 19iG) (opinions of Paris,

J. and Woodson, J.)
66. See § 559.100, RSMn 1969.
67. § 556.1'iO. RSMo 1%9.
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two reasons: differences in defining and grading sexual offenses, and
differences in alternative sentencing procedures relating to all of the crim
inal laws. Nevertheless, there is rough agreement on several propositions.

First, it is difficult for most people to think rationally about the
punishment that ought to be administered to a sex offender. He is an
"outsider" regarded emotionally with contempt and disgust, one who has
violated not only the criminal law but religious, moral, and social codes
as well. A vast amount of misinformation surrounds all sex offenses. We

know few of the facts that we should know in order to deal with sex

offenders, and we tend to fill the gap of ignorance with myths, rationaliza
tions, and over-punishment.®® Second, the most serious types of oflenses
are rape and sodomy; less serious are the sexual contact cases; the least
serious are the noncontact offenses. Third, where the actor applies forcible
compulsion or where the victim is a prepubescent child, sexual offenses
should be regarded as aggravated and deserving of heavier punishment
than when those circumstances are not present. They should be upgraded
even further where a serious bodily injury is inflicted or where a deadly

..weapon is displayed. Fourth, most sexual offenses should be felonies but
some should be misdemeanors, and, if possible, significant differentiating
factors ought to be written into the law to express the legislature's notions
of the suitability of the punishment to the crime.

Perhaps the most siijrnificant contributions of the Proposed Cade
are a complete OVPrliaiUij^^t—at—the—tanciious Impnspd for rriminal-viiv
lations and a combination of new mpchods and, impmvpfl n|<}
for dealing with convicted persons. A full treatment of this subject is
beyond the scope of this article. Suffice it to say that the committee's pri
mary goal in classifyiDp_a£id grading the sexual offenses was to enable
tlie Ie[[islature initialh to provide for that tvpe-and.range of punishment
suiuble to the crime rather than to the person rfimmitiing-ihft^rimn.

Therefore, it is at once obvious that the committee's recommenda

tions as to separation or classifications of different types of crimes are
merely suggestions, albeit carefully reasoned ones. If the general assembly
thinks that indecent exposure ought to be a class A, B. C, or D felony
instead of a class A misdemeanor, then its will can be done.

There was little, if any, dissent within the committee as to the penalty
recommendations in the Proposed Code. Forcible rape and sodomy and'"?
sexual intercourse or deviate sexual intercourse with a child untler the

age of 12 years ought to be heavily punished; in the aggravated cases \
these offenses deserve a class A felony designation.®® Sexual intercourse

68. Little agreement cxisis among legal and psychiatric experts as to w|»a^
—may-j^fopt-Tly be reganlaLaS-tcv pffgixes or as lo wlmt puntshmcni sex'oflcnilefs

sliotilil Ijce. CtDiiAKD, supia note II, ai l-IS; B. Kar»*man. The Sexual Offknufr
AND His Ofkenses 4-20, 215 00. •10414 (1954): G. Muei.ler. l.tr.Au Rfcui.a-
TtON OF Sexual Conduct 10-13 (19C1); Sailof/, Sexually Deviated OUeinlers, 40
Temple L.Q. 305 (10G7).

69. Prop. New Mo. Ckim. Cooe § 11.030 (1978).
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and deviate sexual intercourse with incapacitated persons and those 12
or 13 years of age should not carry as severe a penaUYL-espcciallY where
mistake as to age is no defense.and ihe vij^tim roayjhaye^ not only C9nsent^
bui deliberately_soHcit^ sexual act. And so on, through the 11 crimes
set out in diapier IJ.

Consensual adult homosexual contacts remain, as tc^ay, punishable
under the Proposed Code. However debatable that decision may be, a sub-
•Sta'nllal'rnajority will agree that the offense should not be labeled "sodomy"
or allotted the same punishment as cases involving forcible compulsion or
deviate sexual mtcrcourse with persons under_.lG years of age.

VI. Summary and Conclusions

The Proposed Code would make no essential change in most re
spects in the present Missouri law of sexual offenses. Forcible and
statutory rape would remain severely punished crimes. The "age of
consent" of 16 years would be retained but would apply to all sex offenses,
including the prohibitions against touching in tlie current cliild molesta
tion statute.''® Consensual adult deviate sexual intercourse w(^ld_con_imue_
to be a crime, but the punishment would~be reduceU; persons married
lo^ne another would be exempted.'" The most frequent sexual offenses—
indecent touching and indecent exposure—are extended to protect adults.
The decisional law respecting consent, incapacity to consent, mistake as
to capacity to consent, resistance, corroboration, prompt complaint, and
instructions to juries would remain undisturbed.

In addition to a few minor changes in the law, some of which have
been mentioned, a great deal is proposed by way of pruning. ou^ dead-_
letter statutes, replanting some offenses in other sections of the Code,
and replacing'vag^ire~and~ofi^Tte phrases'*' wiDi clear, modern-tenm.

The important major changes proposed are few. First, the principal
sex offenses (rape, sodomy, and sexual contact) would be sj>lit into a
number of graded offenses and labeled "rape," "sexual assault" in two
degrees, "sodomy," "deviate sexual assault" in two degrees, "sexual mis
conduct," and "sexual abuse" in tliree degrees. Under tliis classification
the four basic offenses involving sexual intercourse, deviate sexual inter
course, sexual contact, and indecent exposure would be subdivided into
tlie eleven offenses for ihe fiuTjjnst of eradint: the punishmenl according
to the use of forcible compulsion, the capacity or incapacity of tlie victim
to consent, the age of the victim, and the age of the actor. Second, there
would be one new defense, mistake as to age, but it would be limited
to mistake as to the age of H- or 15 ycar-o!d persons.^^

70. The only excepuon is that a H or 15 year old could conscnt to "sexual
coniaci." Id.. § ll.l20(iJ).

71. Id.. § ll.060 (l)(a).
72. See. e.^.. § 565.230. R5Mo 19G9.
75. See iiaiutc quoted note 4!) supra.
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'tU. practical etlec of ProposL%i!£LEr2E2ak>^S^^^

rion and procc^ing of sex oCfenders would become more cer a,„ and equal

'noled and^lT '̂ed'̂ nd^pV^p"^ "Llodaflcl^.S m'm

TH: nudreral^od^ '̂Cn should be conunued. We canno. allord
Ha.n'̂ M^s:oS^t;^^:mTuU7do^u;l^

never be finished. "The end of any great enterpnse should also be
beginning."'®

74 Other governments have effectively employed such abody. Pound, /n.r.
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Appendix: A

HISTORICAL REVIEW OF MISSOURI LAWS
RELATING TO CERTAIN SEXUAL OFFENSES

A. Rape

Missouri Territorial law punished the forcible "carnal knowledge" of any
woman by casiraiion "lo he performed by the most skillful physician at the expense
of the territory, in ease the party convicted shall not have sufficient property
lo pay llie same and costs." I Mo. Terr. L.aws, Nov. 4, 1808, at 507, § 8. The
same punishment was prescribed for slaves. Id. at 323, § 35. Missouri enacted the
same law (§ 9. at 283, RSMo I62!t) shortly after gaining statehood, with a new
section 10 making it an offense to "carnally know and abuse any female child
under the age of 10 years." Missouri's law provided for castmtion of slaves for
rape or attempted rape of a white person.

Section 23, at 170, RSMo 1855 covered forcible and statutory rape in
essentially the same language as the current statute. § 559.260, RSMo 1909,
except for the child's age and the punishment. The statute prohibits "car
nally and unlawfully knowing any female child under the age of
years, or . . . forcibly ravishing any woman of the age of years or up
ward." Under the 1835 law, the punishment for whites was imprisonment for
not less than 5 years. For any negro or mulatto who raped or attempted to rape
a white female, or forced or attempted to force her to marry him, or "defiled"
or attempted to "defile" or take her away for prostitution or concubinage, the
punishment was castration. § 28, at 170-71, RSMo 1835. In 1879. the legislature
raised the age of consent to 12 yean and changed the punishment for rape for
all offenders to death or not less than 5 years imprisonment "in the discretion
of the jury." § T253. RSMo 1879. The age of consent was increased to H yean
in 1889 (§ 3"lfi0, RSMo 1889), to 15 years in 1915 (Mo. l.nw«; 9|0,

and m Ifi ypar^ in 1091 (Mo. Laws 1921. at 284a, § 1). Capital punishment,
abolished in 1917. vras restored by Mo. Laws 1919, Ex. Scss., at 779. § 1,

B. Sodomy
Missouri's sodomy statute. § 5G3.2S0, RSMo 1969. is essentially the same

as § 7, at 206, RSMo 1835. The punishment, initially not less than 10 years
imprisonment, was reduced in 1879 to not less than 2 years imprisonment. The
present words "with ihe sexual organs or with the moitih" were added by Mo.
Laws 1911, at 198, § 1. The statute provides that "[ejvcry person who sh.ill be
convicted of the detestable and abominable crime against nature, committed with
mankind or with beast, with the sexual organs or with the mouth, shall be
punished by imprisonment in the penitentiary not less than 2 years." § 563.230
RSMo 1969.

C. Rape of a Drugged VrcnM
§ 559.270, RSMo 196!), provides that
[ejvery person who shall have carnal knowledge of any woman above the
age of H years, without her consent, by administering to her any sub
stance or liquid which shall produce such imbecility of mind or weak-
ness of body as to prevent effectual resistance, shall, upon conviction be
adjudged gi*iliy of rape, and be punished by imprisonment in the
penitentiary for a term not less than 5 years.

This law is identical to § 24. at 170. RSMo 1835, except that the latter
statute set the victim's age at 10 yean. The victim's age was raised to 12 years
in 1879 (§ 125-1. RSMo 1879), and to l-l years in 1889 (§ 3481, RSMo 1889), It is
doubtful that this statute is enforced. No conviction under it has ever reached an
appellate court.

D. Forcing a Woman to Marry
§ 559.280, RSMo 1969. provides that
[elvery person who shall take any woman unlawfully against her will, and
by lorce, menace or duress, compel her to marry him, or lo marry any
other person, or to be defiled, upon conviction thereof sliall be punished
by imprisonment in the penitentiary not less than 3 years.

This statute is identical to the original enactment except tliat formerly the
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punishment was not less than 3 or more than 10 years imprisonment. § 25. at
170, RSMo 1835. This statute may have been overlooked in 1913 when the anti-
prostitution statutes were passed. A similar provision, in the chapter on ofienses
against morals, § 5G3.0I0, RSMo 19C9, makes it a mixed felony, punishable
by a term of two to five years in prison, for any person to, in/er oii<i, "take or
detain a female with intent to compel her by force, threats, menace or doress
to marry him or to marry any other person or be defiled."

We find no statute ever enactetl in Missouri making "shotgun marriages
of males unlawful.

E. Abduction of a Woman Under 18 YtiARS of Age
It is a felony punishable by imprisonment up to five years to^ take away
female under the age of 18 years from her father, mother, guardian or other

having the legal charge of her person, cither for the purpose of prostitu-
concubinage." § 559.290, RSMo 1969. Subject to the same punishment
father, mother, guardian or other person, having the legal charge of

^ ] who shall consent to the same." Id. The statute is unchanged since
§ 27,' at 170, RSMo 1835, was enacted.

F. CuARorAN Defiling Ward
This statute provides that
[i]f any guardian of any female under the age of 18 years, or any other
person to whose care or protection any such female shall have been
confided, shall defile her, by cirnally knowing her, while she remains
in his carc, custody or employment, he shall, in cases not otherwise
provided for, be punished by imprisonment in the penitentiary not
exceeding 5 years, or by imprisonment in the county jail not cxcceding
one year and a fine not less than JIOO.

§ 559.320. RSMo 1969. When first'passed the punishment was not less than 2
years imprisonment or a fine of J500 or both. § 9. at 207. RSMo 1835.

passed Tn 1879 and provided that "[i]f any person shall.
*. \ 1-1. .-L- aT or\r\A
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by a term of two to five years in
pel her by force, threats, menace or doress
' 1.. .»..f;l-,l

any

person
tion or

her person

a fine of J500 or both. § 9. at 207. RSMo 1835.
G. Seduction Under Promise of Marriage
This statute was passed in 1879 and provided that "[i]f any person shall,

under promise of marriage, seduce or debauch any unmarried female of good
repute, under twenty-one years of age. he shall be deemed guilty of a felony
and imprisoned in the penitentiary for not less than 2 nor more tlian 5
or fined not over Jl.flOl). Prosecution was barred if the accusetl mameil the

105, § 1. In 1907 the latter half of the statute was amended to read as follows:
(b]ut, if before the jury is sworn to try the defendant upon an intlictment
or information, he shall marry the woman thus seduced, it shall be a
bar to any further prosecution of the olfense, but an offer to marry the
female seducetl by the party charged shall constitute no defense to
such prosecution; and in all cases where the ilefendant marries the woman
seduced the case shall be dismissed at the defendant's costs, and in no
event shall the state or county be adjudged to pay, or pay, any cost

irred by the defendant when said cause has been dismissed

Mo. 11^^^1907" at 229-30, §1. §5.59.310. RSMo 1969. is identical. § 5i6.3-10, RSMo ..
1969, provides that the comjilaining witness's evidence as to the promise of
marriage "must be corroborated to the same extent required of U>c principal
witness in perjury."

H. Carnal Knowledge of Female Bstween Agf^ 16 and IB
This statute provides that "[i]f any person over the age of 17 years shall

have carnal knowledge of any uiiniarried female, of previously chaste character,
between the ages of i6 and 18 years of age. he shall be deemd guilty of a felony

or information, he shall marry the woman

made or incu:
as aforesaid.

be subjected both to the jail and fine penalties "in the discretion of the coiirt.
§ 559.300. RSMo 1969. The first enactment was Mo. Laws 1895. at H9. § I.
Mo. Laws 1913, at 219, § 2 raised the male's age from 16 to«l7. the minimum
female's age from H to 15, and increased the penitentiary confinement to not

r" w.i -f
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5*ceeding 5 years." The legUlature raised the minimum female's age to 16
m 1921, but failed to insert the changes regarding the male's age and the punish
ment iliat had been made in 1013. Mo. Laws 1921, at ZS-la, § 1. The statute was
corrected in § 4394. RSMo 1959.

1. Adultery and Gross Lewdness
The present law. § 563.150. RSNfo 1969. is substantially undianged since

enactment. The original act punished any person living in "a state of open
and notorious adultery or fornication" or guilty of "open lewdness, or any
notorious act of public indecency grossly scandalous, and tending to debaucli
the morals and mannen of the people." § 77, at 306, RSMo 1825. The penalty
was light: a fine of not over J200 or not over one year in jai! or both "at
the discretion of the court." Id. In 1835, the statute was changcd to its present
{orm, providing that

[e]very person who shall live in a state of open and notorious adultery,
and every man and woman, one or both of whom are married, and not
to each other, who shall lewdly and lasciviously abide and cohabit with
each other, and every person, married or unmarried, who shall be guilty
of open, gross lewdness or lascivious behavior, or any open and notorious
act of public indecency, grossly scandalous, shall, on conviction, be
adjudged guilty of a misdemeanor.

§ 563.150, RSMo 1969. It is said tliat ihe statute contains five separate offenses;
fjnding them, however, is similar to identifying faces hidden in a nature draw
ing entitling one to a chance for a Shetland pony. Those unable to find the
five faces may sec State v. Sckrit, 130 Mo. 401, 32 S.W. 977 (1695), for the
answer.

The court in State v. Barnes. 256 S.W. 496 (St. L. Mo. App. 1923), said that
it isnot the oT5jcct of the statute to establish a censorship over the morals
r\( people, nor to forbid the violation of the seventh command-

... Its evident object was not to forbid and punisli furtive illicit
interviews between the sexes, however frequent and habitual their
occurrence, but only to make such acts punishable as it plainly designates;
acts which necessarily tend by their openness and notoriety, or by ilieir
publicity, to debase and lower the standard of public morals.

Id. at 498.
Early Missouri couru eagerly found technical grounds for reversing convic

tions under § 565.150. As a result, discouraged prosecutors abandoned at
tempts to enforce it. Appellate courts have decided less than 10 cases in the
last 50 years. In the last reported case, 20 years ago, the court reversed a convic
tion. having found that sex in a cemetery at 2:35 A.M., although near a drive
way used by the public during tJie day, was not sex in a "public" place. State
v. Metje, 269 S.W.2d 128 (Su L. Mo. App. 1954). It is not a crime to arrange
"furtive, illicit interviews" in a modern tourist cabin, State v. Parker, 235 Mo.
App. 1037. 128 S.W.2d 288 (Spr. Ct. App. 1939), or in an old log cabin without
windows, lined inside with clapboards, and the doors dosed. State v Phillius
49 Mo. App. 325 (Sl L. Cl App. 1892). '

J. CoNTRIUtn-INC TO TIIE DELINQUENCY OI-- A CifTLD
Statutes on tJiis subject date back to 1907. The most recent one, § 559.350,

RSMo 1969, enacted in 1959, provide* that
fajny person who encourages, aids or causes a child under 17 year? of age
to commit any act or engage in any conduct which would be injurious
to the child's morals or healtJi or who comtuits any act or omits the
performance of any duty wtiich contributes to. causes or tends to causc a
child under the age of 17 years to comc within the provisions of [the
juvenile court's laws], shall be punished by imprisonment in the county
»ail for a term not exceeding 6 months or by a fine, not exceeding five
hundred dollars or by both. . . .

The court, however, "may impose conditions upon a person found guilty under
this section and so long as such person complies to the satisfaction of the court,
the sentence imposed may be suspended." § 559.300. RSMo 1969. This provision
is probably directed toward parents.

>le, nor to forbid the violation of the seventh command-
ts evident object was not to forbid and punisli furtive illidtmenL

a convic-

"public" place. State

ny conduct which would be injurious

1973] SYMPOSIUM-PROPOSED CRIMINAL CODE .397

K. Molesting Minor wmt Immoral Intent

§ 563.160, RSMo 1969, enacted in 1949, provides for imprisonment in
the penitenuary for a lerm of not more than 5 years, or a jail sentence qL not
over one year, or fine of 5500. or both, for _

[a]ny person who in the presence of any minor shall indulge in any'
degrading, lewd, immoral or vicious habits or practices; or who shall -
take indecent or improper liberties with such minor; or who shall
publicly expose his or her person to sudi minor in an obscene or in
decent manner; or who shall by lan^age. sign or touching such minor
suggest or refer to any immoral, lewd, lascivious or indecent act; or who
shall detain or divert such minor with intent to perpetrate any of the
aforesaid acts ....

Intent is not an essential element of the crime and consent is not a defense.
A "minor" is any person under the age of 21 years. State v. Chappie, 462 S.W.2d
707 (Mo. 1971). Because tlie statute proscribes all types of sexual offenses,
induding rape, sodomy, toudiing, indecent exposure, and even mere mention
of sexual intercourse, the tme "age of consent" in Missouri is 21 years.


